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UNITED STATES OF AMERICA 124 FERC 1 62,059
FEDERAL ENERGY REGULATORY COMMISSION

Symbiotics, LLC Project No. 11879-001

ORDER ISSUING ORIGINAL LICENSE (Mgjor Project)
(July 23, 2008)
INTRODUCTION

1. On May 20, 2004, Symbiotics, LLC (applicant) filed an application for an original
license pursuant to Part | of the Federal Power Act (FPA)* for the proposed 3.3-megawatt
(MW) Chester Diversion Hydroelectric Project, No. 11879. The proposed project would
use the Freemont-Madison Irrigation District’s existing Cross Cut Diversion dam
(Chester Diversion dam)? on the Henry’s Fork of the Snake River in Fremont County,
Idaho.® The proposed project would not occupy any federal lands.

116 U.S.C. §§ 791(a) and 825r (2000).

2 The Chester Diversion dam was constructed in 1938 by the U.S. Department of
the Interior, Bureau of Reclamation (Reclamation) as part of its Minidoka Project.
Symbiotics May 2004 application did not include the dam as part of the proposed
license. On September 10, 2004, however, Reclamation transferred, by quitclaim deed,
the title to the Chester Diversion dam, portions of the Cross Cut irrigation canal, and
related tracts of land to the Fremont-Madison Irrigation District. Reclamation did not
retain any rights to oversee operations or safety of the dam or the other transferred
property. Thus, the ownership, operation, and maintenance of the dam, irrigation canals,
and related lands are entirely under non-federal control. Accordingly, as described
below, the dam isincluded as alicensed project work. (See staff letter to Reclamation of
August 10, 2007 and Reclamation’ s reply letter filed September 10, 2007.)

® The Henry’s Fork is atributary of the Snake River, a navigable waterway which
empties into the Columbia River. The applicant plansto sell power to a utility in the area
which is connected to the interstate grid. Since the project is located on a stream over
which Congress has jurisdiction under the Commerce Clause, affects interstate commerce
through its connection to the interstate power grid, and will involve construction post-
(continued)
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2. As discussed below, | am issuing an original 40-year license for the project.
BACKGROUND

3. Notice of the application was published in the Federa Register on May 12, 2006,
setting July 12, 2006, as the deadline for filing comments and motions to intervene.
Timely motions to intervene were filed by the State of 1daho (July 10, 2006), The Greater
Y ellowstone Coalition (July 11, 2006), the Henry’ s Fork Foundation (July 11, 2006),
|daho Rivers United (July 11, 2006), and Trout Unlimited (July 11, 2006).* None of the
intervenors oppose the project.

4, On October 13, 2006, the Commission issued public notice that the application
was ready for environmental analysis and solicited comments, recommendations, terms
and conditions, and prescriptions. In response, comments and recommendations were
filed by individuals, resource agencies, and non-governmental organizations.”

5. Commission staff issued an Environmental Assessment (EA) for the project on
September 28, 2007 (September 2007 EA) and afinal EA on April 10, 2008. Comments
on the September 2007 EA were received from the following entities: Greater

Y ellowstone Coalition, Symbiotics, Idaho Rivers United, Henry’ s Fork Foundation,
Trout Unlimited, the Idaho Department of Parks and Recreation (Parks and Recreation),
|daho Department of Fish and Game (Fish and Game), U.S. Fish and Wildlife Service
(FWS), U.S. Geological Survey (USGS), Snake River Cutthroats, the U.S. Forest Service
(Forest Service), and the U.S. Environmental Protection Agency.

6. Appendix A of the final EA addresses the comments filed on the

September 2007 EA. The motions to intervene, comments, and recommendations have
been fully considered in determining whether, and under what conditions, to issue this
license.

1935, it isrequired to be licensed pursuant to section 23(b)(1) of the FPA,
16 U.S.C. § 817(b)(2) (2000).

* The motions were timely and unopposed and therefore granted 15 days after they
were filed pursuant to 18 C.F.R. § 385.314(c) (1) (2008).

> The following entities filed comments: State of Idaho, |daho Department of Fish
and Game, Trout Unlimited, Greater Y ellowstone Coalition, Idaho Rivers United,
Henry’ s Fork Foundation, Upper Snake River Fly Fishers, Henry’ s Fork Anglers, The
Snake River Cutthroats, the Forest Service, and sixty-five individuals.
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PROJECT DESCRIPTION
A. Project Facilities

7. The existing Chester Diversion dam is a concrete structure with a crest length of
355 feet and a structural height of 17 feet. The spillway crest elevation is 5,040.5 feet
above mean sealevel (msl). Thereisone radial gate on the south side, which controls the
flow into the Cross Cut irrigation canal, and another radial gate on the north side, which
controls the flow into the Last Chance irrigation canal. The dam effectively raises the
water level 10 feet above the stream bed of the Henry’ s Fork, increasing the size of the
reservoir from about 34 acres to about 55 acres, to provide diversion of waters to the
Cross Cut and Last Chance irrigation canals.

8. In addition to the existing reservoir and Chester Diversion dam, the proposed
project consists of the following facilities to be constructed: (1) a 38-inch-high inflatable
rubber dam bolted to the crest of the existing spillway, that, when inflated, will create a
reservoir with awater surface elevation of 5,043.7 feet mdl; (2) a 50-foot-wide concrete
intake structure on the south side of the existing spillway conveying water to the turbines;
(3) adluiceway/logway adjacent to the intake structure on the south end of the spillway;
(4) a1.5-inch-spaced fish screen across the turbine intake and 0.25-inch-spaced fish
screens across the entrances to both irrigation canals; (5) new Cross Cut irrigation canal
headworks located approximately 20 feet upstream of the existing control gate structure;
(6) new Last Changeirrigation canal headworks; (7) alow-profile powerhouse containing
two Kaplan-type turbine generator units with a combined generating capacity of 3.3 MW,
(8) aconcrete wall, located immediately below the powerhouse, directing flow to the
center of the Henry’ s Fork; (9) a 15-kilovolt (kV) primary transmission line that would
extend about 1.4 miles from the powerhouse along the access road right-of-way to
connect to an existing substation; and (10) appurtenant facilities. The estimated average
annual generation would be 16,800 megawatt-hours (MWh).

0. The project boundary incorporates the existing Chester Diversion dam topped with
the rubber dam, Chester Diversion dam reservoir, lands associated with canal headworks,
the new powerhouse, parking lot, upstream and downstream boat launches, and the
primary transmission line.

B. Project Operation

10. The applicant proposes to operate the Chester Diversion Project in a run-of-river
mode. After irrigation needs are met, up to 3,500 cubic-feet per second (cfs) would be
diverted into the proposed powerhouse for generation. Any flows greater than both
irrigation and power needs would spill over Chester Diversion dam.
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11.  The applicant also proposes to provide a 25-cfs minimum flow through the
sluiceway/logway to alow downstream fish passage. There would be no bypassed reach
as flows used by the powerhouse would enter the proposed intake structure and then be
released back into the Henry’ s Fork immediately below Chester Diversion dam. A
concrete wall, located immediately downstream of the powerhouse, would direct this
flow back toward the main channel.

SETTLEMENT AGREEMENT

12.  On October 26, 2007, Symbioticsfiled afinal settlement agreement (Settlement)
signed by representatives from Idaho Fish and Game, |daho Parks and Recreation, FWS,
Forest Service, Trout Unlimited, the Henry’ s Fork Foundation, and the Greater

Y ellowstone Coalition (collectively, the Settlement Parties). The Settlement is attached
to thisorder in Appendix A, for reference purposes only.

13.  Inthe cover letter transmitting the Settlement to the Commission, the applicant
requested that the mitigation measures included in the Settlement (which post-dates the
September 2007 EA) be addressed in the final EA and be included in any license order
issued for the Chester Diversion Project. The Settlement was evaluated in the final EA
issued on April 11, 2008. Accordingly, the Settlement, as described below, represents the
proposed action for this project, replacing the applicant’s original proposal as identified

in the Chester Diversion Project license application.

14.  On November 9, 2007, the Commission issued a Notice of Settlement Agreement
and Soliciting Comments. The Settlement Parties filed individual letters in support of the
Settlement, stating that the applicant’ s obligations, as set forth in the Settlement, will
resolve issues regarding fish, wildlife, recreational, and aesthetic resources associated
with the proposed project. The Settlement Parties requested that the Commission include
all the terms and conditions included in the Settlement in any license issued for the
proposed project.

15.  The Snake River Cutthroats filed aletter opposing the agreement. The Snake
River Cutthroats originally participated in the settlement negotiations. The group,
however, did not sign the final agreement because while it agreed with most of the
Settlement measures, it did not agree with size of the turbine fish screens and the lack of
mitigation regarding the loss of 1,300 feet of riverine habitat in Henry's Fork. The group
stated that the turbine screens should include 1-inch-spacing between the metal bars and
that adequate mitigation must be devel oped to address the loss of riverine habitat.

16.  The Settlement incorporates measures required for the protection, mitigation, and
enhancement of fish, wildlife, recreation, and aesthetics resources affected by the project,
including those stipulated to be included in the project license (section 6 of the
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Settlement) and those stipulated to be excluded or “ off license” (section 7 of the
Settlement) as discussed below. Measures covered by the Settlement include: Fish
Screens and Downstream Passage, Transmission Line Avian Protection, Recreation
Resource measures, and Upstream Fish Passage (off-license).

Fish Screens and Downstream Passage

17.  TheHenry s Fork maintains a blue-ribbon trout fishery valuable to the local
economy and to the ecosystem. The results of the applicant’ s studies on fish entering the
irrigation canals indicate that entrainment into the Cross Cut and Last Chance irrigation
canals results in the loss of thousands of fish every season, due to fatal summertime
herbicide treatments and the dewatering of the canal at the end of the irrigation season.®
Operation of the project would result in fish entrainment into the proposed powerhouse
intakes and the redirection of flows around the dam would result in continued or
increased entrainment into the Cross Cut and Last Chance irrigation canals.

18.  Section 6.2.1 of the Settlement proposes to include a license requirement for the
installation of fish screens. The Settlement states that the applicant will install a 1.5-inch-
spaced screen across the powerhouse intakes and 0.25-inch-spaced screens across each of
theirrigation canals.

19.  The September 2007 EA recommended a single, 1-inch-spaced screen covering
the powerhouse intakes and the Cross Cut irrigation canal. The final EA, however,
recommended a single, 1.5-inch-spaced screen for the powerhouse intakes only, due to
the potential for heavy algal coating which could be detrimental to project operation. As
mentioned previoudly, the Snake River Cutthroats did not sign the final agreement
because it did not agree with size of the turbine fish screens and the group continues to
recommend that the turbine screen spacing should not exceed one inch.’

20. The September 2007 EA did not accept the applicant’ s proposal for
1.5-inch-spaced screens on the powerhouse intakes because that size spacing would
physically prevent entrainment of only the very largest salmonids in the system —avery
small proportion of population. After further analysis, however, the final EA concludes
that, despite the larger 1.5-inch spacing, this screen should function as a structure
eliciting avoidance behavior amongst fish. Furthermore, | note that mortality risks due to
entrainment at the powerhouse intakes are reduced by several mechanisms, including

®Final EA, p. 42.

"1d., p. 43.
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flow characteristics across fish screens that facilitate physical and behavioral avoidance,
high survival rates associated with turbine entrainment, and the inclusion of a
downstream passage structure, as proposed by Symbiotics. Article 405, therefore,
requires the applicant to install a 1.5-inch screen on the powerhouse intakes.

21.  The September 2007 EA recommended that the 1-inch-spaced screen covering the
powerhouse intakes be constructed to also cover the Cross Cut irrigation canal. After
further analysis of the Settlement proposal, the final EA modified the recommendation to
include separate 0.25-inch-spaced screens on both the Cross Cut and Last Chance
irrigation canals. The smaller spaced screens would physically prevent most fish from
entering both the irrigation canals, where fish mortality was found to be very high. The
final EA, however, noted that given the smaller screen spacing, the potential for algal
coating was still pertinent, but design considerations incorporating an appropriate screen
angle and sweeping velocities along the screens, along with proper maintenance, would
improve the performance of the 0.25-inch-spaced screens.® Article 406, therefore,
requires the installation of 0.25-inch-spaced screens at the Cross Cut and Last Chance
irrigation canals.

22. Also, asrecommended in the final EA and included in section 6.2.1 of the
Settlement, Article 404 provides for a sluiceway/logway that will provide downstream-
moving fish an option for safe passage over the dam, further enhancing populationsin the
project area.

Transmission Line Avian Protection

23.  The proposed 1.4-mile-long, 15-kV above-ground transmission line could cause
collision or electrocution injury or mortality to avian species, including trumpeter swans,
bald eagles and other raptors, and other bird species.” Symbiotics, as part of the
Settlement (section 6.2.3), proposes to construct the above-ground power lines fitted with
reflective devices that deter birds and protect them from strike mortality.

24.  Marking the line to increase its visibility would minimize potential collision
hazards. Article 412 requires Symbiotics to develop a plan, after consultation with the
resource agencies, to determine the most effective means of marking the line at this
particular location, and to include the design of the protective devices, spacing, and
mai ntenance consistent with accepted raptor-protection measures.

®1d., pp. 42-43.

°1d., pp. 63-64.
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Recreation Resources

25.  Therecreation and aesthetic measures outlined in section 6.2.4 of the Settlement
provide for a number of improvements, including upgrading existing boat launches;
improving and expanding parking; developing an information and education plan;
improving and maintaining the existing access road; using aesthetically-pleasing design
and materials when constructing buildings; and screening all buildings with vegetation.
These measures would provide significant improvements to existing conditions and
would improve access to recreational opportunitiesin the project area. In addition, the
Settlement includes a proposal to construct several facilities to meet Americans with
Disabilities Act standards, including afishing platform, restrooms, and an accessible trail
connecting the parking area and the platform. Improving access for the disabled at the
project would be consistent with the Commission’s policy on recreation facilities at
licensed projects,’® under which licensees are expected to consider the needs of the
disabled in the design and construction of such facilities. Article 415, therefore, requires
Symbiotics to implement the recreation and aesthetic measures outlined in section 6.2.4
of the Settlement, in addition to the staff modifications, as discussed below.

Upstream Fish Passage — Non-license

26. Theapplicant originally proposed to construct an upstream fish passage facility
(fish ladder) at Chester Diversion dam during initial project construction and section 7 of
the Settlement now includes construction of the fish ladder only as an off-license
feature™ Asset forth in section 7 of the Settlement, this facility would be funded by
non-governmental organizations and operated by Idaho Fish and Game, which would
own the facility for at least five years. According to Idaho Fish and Game, the fish ladder
should not be operated until the protocols for its operation are decided.*

27.  The Settlement Parties support the upstream fish passage proposal; however, as
confirmed by Idaho Fish and Game in its comments on the September 2007 EA, the
benefits of upstream fish passage are unclear. The existing dam has blocked the
upstream passage of fish sinceitsinitial construction in 1935, but the Henry’ s Fork still
maintains a blue-ribbon trout fishery. The applicant’s baseline studies indicate that the

10 52 18 C.F.R. § 2.7 (2008).

! See section 7 (“Non-License Terms and Obligations”) of the Settlement, filed by
applicant on October 26, 2007.

2 Final EA, p. 107.
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river has a good, self-sustaining population of rainbow trout upstream and downstream of
the dam.™® Assuming non-anadromous salmonids of the Henry’s Fork in the vicinity of
Chester Diversion dam would utilize the upstream fish passage structure, fish passage
would allow fish from the lower reach to access the presumably more suitable habitat
upstream of the dam; however, this could result in adverse impacts if the upstream habitat
were to become overcrowded by fish passing upstream over Chester Diversion dam.**
Overcrowding could result in redd superimposition and increased competition for other
resources, which could ultimately reduce the size or health of the rainbow trout
population upstream of Chester Diversion dam.'® Due to an insufficient biological basis,
and a finding that the costs outweigh the expected benefits,'® | do not include the
construction of afish ladder for upstream fish passage in this license.

28.  Asnoted, the Settlement Parties do not propose that construction of the fish ladder
be included as a condition of the license and, in fact, anticipate that it will be constructed
only if the non-governmental organizations are able to raise the necessary funds. The
construction and operation of any fish ladder during the term of the license, however,
could affect project operations and would have impacts on fishery resources, the
protection of which isaproject purpose. Also, the fish ladder’s construction at the dam
could affect dam safety. If conditions should change to necessitate future fishway
construction, the licensee must seek Commission authorization for the proposed action.

WATER QUALITY CERTIFICATION

29.  Under section 401(a)(1) of the Clean Water Act (CWA),*” the Commission may
not issue a license authorizing the construction or operation of a hydroelectric project
unless the state water quality certifying agency either has issued awater quality
certification for the project or has waived certification by failing to act on arequest for
certification within a reasonable period of time, not to exceed one year. Section 401(d)

Bd.,, p. 44
4.

>1d., p. 108.
%14,

1733 U.S.C. § 1341(a)(1) (2000).
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of the CWA provides that the certification shall become a condition of any federal license
that authorizes construction or operation of the project.’®

30. On May 24, 2004, Symbiotics applied to the Idaho Department of Environmental
Quality (DEQ) for water quality certification for the Chester Diversion Project. On
May 24, 2005, |daho DEQ issued certification for the project.*

31. Inthecertification, Idaho DEQ states that it reviewed the Chester Diversion
Project license application and, provided that the project operates as described in the
application, there is reasonabl e assurance the project will comply with applicable
requirements of the CWA and Idaho Water Quality Standards. 1daho DEQ did not attach
any terms and conditions to the certification. The Settlement did not change the
applicant’ s proposed measures regarding water quality.”

SECTION 18 FISHWAY PRESCRIPTION

32.  Section 18 of the FPA?! provides that the Commission shall require the
construction, maintenance, and operation by a licensee of such fishways as may be
prescribed by the Secretary of the Interior or the Secretary of Commerce, as appropriate.

33.  Aspart of the Settlement, filed on October 26, 2007, the Secretary of the Interior
requested that the Commission reserve authority to prescribe fishways. Consistent with
Commission policy, Article 410 of thislicense reserves to the Commission authority to
require fishways that may be prescribed by the Department of the Interior for the Chester
Diversion Project.

THREATENED AND ENDANGERED SPECIES

34.  Section 7(a)(2) of the Endangered Species Act of 1973, requires federal agencies
to ensure that their actions are not likely to jeopardize the continued existence of

1833 U.S.C. § 1341(d) (2000).

9 Applicant filed the certification on January 6, 2006.
2 Final EA, pp. 20-37 and 104-105.

?1 16 U.S.C. § 811 (2000).

*216 U.S.C. § 1536(a) (2000) et seq.
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federally listed threatened and endangered species, or result in the destruction or adverse
modification of their designated critical habitat.

35.  The project would have no effect on the federally-listed threatened Ute ladies -
tresses (Spiranthes diluvialis), the endangered Utah valvata snail (Valvata utahensis), or
the whooping crane (Grus americana), which is considered an experimental population
by FWS.#

NATIONAL HISTORIC PRESERVATION ACT

36.  Under section 106 of the National Historic Preservation Act (NHPA),?* and its
implementing regulations,?® federal agencies must take into account the effect of any
proposed undertaking on properties listed or eligible for listing in the National Register of
Historic Places (defined as historic properties) and afford the Advisory Council on
Historic Preservation a reasonable opportunity to comment on the undertaking. This
generally requires the Commission to consult with the State Historic Preservation Officer
to determine whether and how a proposed action may affect historic properties and to
seek ways to avoid or minimize any adverse effects.

37. Tosatisfy these responsibilities, on April 28, 2008, the Commission executed a
Programmatic Agreement (PA) with the Idaho State Historic Preservation Officer and
invited Symbiotics and the Shoshone-Bannock Tribes to concur with the stipulations of
the PA.% The PA requires the licensee finalize and implement a Historic Properties
Management Plan (HPMP) for the term of any license issued for this project. Execution
of the PA demonstrates the Commission’s compliance with section 106 of the NHPA.
Article 417 requires the licensee to implement the PA and to file its HPMP with the
Commission for approval within one year of license issuance.

38.  The proposed Chester Diversion Project would involve ground disturbance, both
through an increase in the reservoir elevation (potential erosional effects) and through

% Final EA, p. 66.
2416 U.S.C. § 470 et seq. (2000).
%% 36 C.F.R. Part 800 (2007).

2 Neither Symbiotics nor the Shoshone-Bannock Tribes responded to the
Commission’s request for concurrence on the PA.
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construction of project facilities and recreational amenities.?” To ensure that any
significant archaeological sites are identified prior to ground-disturbing activities,
Article 417 also requires the licensee to complete an archeological field investigation of
any portion of the Area of Potential Effect (APE) not covered in the 2002 survey and
include the results in the HPMP. Thefield survey shall be developed and conducted in
consultation with the Idaho SHPO and the Shoshone-Bannock Tribes within six months
of licenseissuance. The HPMP, developed as required by the PA and Article 417, would
ensure that any adverse effects on historic properties arising from project construction
and operations over the term of a new license would be mitigated, lessened, or avoided.

RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE
AGENCIES

Recommendations Pursuant to Section 10(j) of the FPA

39.  Section 10(j)(1) of the FPA,? requires the Commission, when issuing alicense, to
include conditions based on recommendations by federal and state fish and wildlife
agencies submitted pursuant to the Fish and Wildlife Coordination Act,” to “adequately
and equitably protect, mitigate damages to, and enhance fish and wildlife (including
related spawning grounds and habitat)” affected by the project.

40.  Inresponse to the Commission’s Ready for Environmental Analysis notice, dated
October 13, 2006, Idaho Fish and Game provided 12 recommendations pursuant to
section 10(j). As noted, the applicant filed the Settlement on October 26, 2007, to which
Idaho Fish and Game was a signatory. In comments on the September 2007 EA and the
Settlement, Idaho Fish and Game indicated full support for the measures included in the
Settlement and requested the Commission accept the measures contained in the
Settlement. In response to a January 11, 2008, staff |etter requesting clarification on
Idaho Fish and Game's section 10(j) measures, the agency filed aletter on

February 4, 2008, again reiterating its belief that the measures proposed in the Settlement
fully address its concerns regarding fish and wildlife. We now consider all fish and
wildlife measures addressed by the Settlement to be Idaho Fish and Game' s revised 10(j)
measures. If an original 10(j) measure was not addressed by any measures within the
Settlement, we considered this measure to no longer be a section 10(j) recommendation

" Final EA, pp. 77-79, and 115.
28 16 U.S.C. §803(j)(1) (2000).
%16 U.S.C. §8 661 (2000) et seq.
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by Idaho Fish and Game. Asaresult, we deem Idaho Fish and Game to have provided
two section 10(j) recommendations (contained in section 6.2 of the Settlement).

41.  Thislicense includes conditions consistent with the two section 10())
recommendations. These include recommendationsto: (1) screen the powerhouse intake
with 1.5-inch mesh screens; screen the entrance of the Cross Cut and Last Chance
irrigation canals with 0.25-inch mesh screen; provide a pathway for downstream fish
migration; and operate the project to provide sufficient flows for downstream fish
migration (Articles 404, 405, and 406); and (2) mark the 15-kV transmission lineto
reduce avian hazards (Article 412).

PACIFIC NORTHWEST ELECTRIC POWER PLANNING AND
CONSERVATION ACT

42.  In 1980, Congress enacted the Pacific Northwest Electric Power Planning and
Conservation Act (Northwest Power Act).* This act created the Northwest Power
Planning Council (now known as the Northwest Power and Conservation Council) and
directed it to develop a Columbia River Basin Fish and Wildlife Program (Program). The
Program is to protect, mitigate, and enhance fish and wildlife resources affected by the
development and operation of hydroelectric projects on the Columbia River and its
tributaries, while assuring the Pacific Northwest has adequate, efficient, economical, and
reliable power supply.®* Section 4(h)(11)(A) of the Northwest Power Act® provides that
federal agencies operating or regulating hydroel ectric projects within the Columbia River
Basin shall exercise their responsibilities to provide equitable treatment for fish and
wildlife resources with other purposes for which the river system is utilized and shall take
the Council’ s Program into account “at each relevant stage of decision-making processes
to the fullest extent practicable.”

43.  To mitigate harm to fish and wildlife resources, the Council has adopted specific
provisions to be considered in the licensing or relicensing of non-federal hydropower
projects (Appendix B of the Program). Our recommendations, including an erosion
control plan (Articles 303 and 401); water quality monitoring (Article 403);
sluiceway/logway for downstream migration (Article 404); fish screens (Articles 405 and
406); biological monitoring (Article 408); a habitat enhancement plan (Article 409); and

%916 U.S.C. § 839(b) (2000) et seq.
316 U.S.C. § 839(b)(h)(5) (2000).
%216 U.S.C § 839(h)(11)(A) (2000).
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wildlife habitat improvements (Articles 411 through 413) are consistent with the
applicable provisions of the Program. As part of the Program, the Council has designated
over 40,000 miles of river in the Pacific Northwest region as not being suitable for
hydroel ectric development (“ protected area’). The project is not located within such a
protected area. Further, Article 414 reserves to the Commission the authority to require
future alterations in project structures and operations to take into account, to the fullest
extent practicable, the applicable provisions of the Program.

OTHER ISSUES
Run-of-River Operation

44.  Symbiotics proposes to operate the project in a run-of-river mode for the
protection of fish spawning in the project area, as well as for maintenance of adequate
water in the Henry’s Fork. After irrigation needs are met, up to 3,500 cfs would be
diverted into the proposed powerhouse for generation. Any flows greater than both
irrigation and power needs would spill over Chester dam. Operating the projectin a
run-of-river mode, as required by Article 402, will provide a natural river-flow situation
for fish and aquatic resources downstream from the dam, as well as minimize any effects
on water quality.

Sediment Control Measures and Water Quality

45.  The potentia exists for some erosion and sedimentation to occur during project
construction. Article 401 requires the licensee to file a plan with the Commission that
will provide assurance that all reasonable measures are taken to prevent excessive erosion
and sedimentation during project construction, operation, and maintenance.

46.  The applicant also proposes to monitor water quality before, during, and after
project construction. Article 403 requires that, among others, the parameters of turbidity
and water temperature are included in any water quality monitoring program. Turbidity
monitoring would allow for the detection of unsuitable sediment concentrations caused
by any project construction and operational activities. Including temperature as a
parameter in awater quality monitoring program would be an inexpensive means to
ensure the recognition of any unforeseen project effects on water temperature.

Monitoring Fish Screen Effectiveness

47.  Asnoted, the Henry’' s Fork maintains a blue-ribbon trout fishery valuable to the
local economy and to the ecosystem and the results of studies indicates that entrainment
into the Cross Cut and Last Chance irrigation canals results in the loss of thousands of
fish every season. Asdiscussed in greater detail above (see the section entitled
“Settlement Agreement”), in addition to screening theirrigation canals and powerhouse
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intake, the final EA aso recommends a plan to monitor the effectiveness of the installed
screens. Article 407, therefore, requires the applicant to develop a plan that includes
monitoring effectiveness of the fish screens to ensure they are meeting the objectives for
which they were designed.

Habitat Mitigation Plan

48.  The project includes the addition of a 38-inch-high rubber inflatable dam on the
crest of Chester Diversion dam, designed to maintain a higher permanent pool. This
would result in an increase in the size of the existing Chester Diversion dam reservoir,
extending the pool approximately 1,300 feet upstream in the Henry’ s Fork and an
additional 700 feet upstream in the Falls River. Although the Settlement does not include
any measures to mitigate for the loss of riverine habitat, both the final EA and the Snake
River Cutthroats recommend the development of mitigation measures to address this
loss.*® Article 409, therefore, requires the applicant to prepare a habitat mitigation plan
which will serve to provide more specific data regarding the impact of inundation on the
Henry’s Fork and the Falls River, aswell asto mitigate for the loss of riverine habitat in
the project area.

Biological Monitoring

49.  Construction, operation, and maintenance of the project may result in unforeseen
project effects on salmonid resources. The Settlement states that the proposed fish ladder
and other mitigation measures, however, invalidate the need for monitoring. The final

EA disagreed with this conclusion and because it did not include a recommendation for
upstream fish passage but did recognize the economic and ecological significance of the
resident trout population in the project area, long-term monitoring of the trout fishery was
recommended.® Article 408, therefore, requires that the licensee conduct long-term
monitoring for at least 10 years after the start of project operation. Monitoring the
resident trout population will ensure the recognition of unforeseen project effects.

Wildlife and Vegetation Protection

50.  Symbiotics proposes measures to protect wildlife and vegetation during the
construction period and after the completion of construction. These measuresinclude
reseeding disturbed areas; controlling noxious weeds, including reed canary grass;
protecting and restoring riparian vegetation, including cottonwoods; and timing of

# Fina EA, pp. 45-47, 108.

*1d., p. 110.
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construction and raising the reservoir levels to protect waterfowl and bald eagle use of the
project area. The measures proposed by Symbiotics would protect wildlife and aid in the
natural reestablishment of wetlands and riparian habitat.*®

51. Article411 requires Symbiotics to implement the proposed restoration measures.
Within 3 years of license issuance, Symbiotics must file areport detailing the results of
all the recommended measures for the protection of vegetation and wildlife resources and
provide specific details for each of the proposed measures, including the results of any
revegetation and restoration efforts.

Bald Eagle Protection

52. Bad eagles nest and winter in the project area. Symbiotics proposes to construct
the project between May 16 and the end of February to minimize disturbance to nesting
bald eagles. The proposed construction schedule would avoid the prime breeding period,
minimizing the effect of construction disturbance on wildlife species. *® The proposed
construction schedule isrequired by Article 413.

Recreation Resources

53.  Asdiscussed above, the recreation and aesthetic measures outlined in section 6.2.4
of the Settlement provide for Symbiotics to make a number of improvements. These
measures would provide significant improvements to the existing boat launches and
parking lot and would improve access to recreational opportunitiesin the project area;
therefore, Article 415 requires the applicant to implement these measures. While most of
the measures can be implemented as specifically outlined in section 6.2.4 of the
Settlement, not all the measures fully address recreation needs. Therefore, as discussed
below, some measures included in Article 415 include staff modifications.

54.  Asoutlined in 6.2.4.1 of the Settlement, Symbiotics proposes to improve access
and construct a gravel parking area; however, the Settlement does not specify the size of
the parking area. Article 415 requires, therefore, that the parking ot be constructed to
accommodate 20 cars and trailers and include trash receptacles. Providing parking for 20

% 1d., pp. 57-63.

*1d., p. 61.
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passenger vehicles and trailers would improve boating and vehicular accessin the
vicinity of Chester Diversion dam.*

55.  Asoutlined in section 6.2.4.5 of the Settlement, Symbiotics proposes to develop
an Information and Education Plan that will include identifying locations for signs,
information boards, maps and brochures, and other materials relating to recreation and
aesthetic opportunities in the project area. Currently, no signage or information exists
regarding recreational opportunities and access at Chester Diversion dam.*® Signage
could be provided in the form of an informational kiosk, as well as signs and brochures.
A centrally located interpretive kiosk at Chester Diversion dam would allow visitorsto
access information on all recreation opportunities at the project, therefore enhancing
visitor experience. Article 415, therefore, requires the applicant to install an
informational kiosk at the site of Chester Diversion dam, in addition to developing the
Information and Education Plan.

56.  Asoutlined in section 6.2.4.6 of the Settlement, Symbiotics aso proposes to
develop atemporary Recreation Access Management Plan in order to provide public
access to the project during construction. This plan would include a number of measures
to identify recreation access locations and alert the public of ongoing construction during
this period and would ensure adequate access and public safety during construction of the
project.®* Symbiotic’s proposal, however, does not include a timeframe for
implementation of the plan. To ensure that the plan isimplemented prior to the start of
land disturbing activities, Article 416 requires Symbiotics to file a Recreation Access
Management Plan for Commission approval within six months of license issuance.

Project Boundary

57.  Symbioticsoriginally proposed a project boundary enclosing about 39 acres of
land, with about 29 acres under water (the reservoir). The remaining 10 acres includes
about five acres of undeveloped riparian shrubland, and five acres of pasture land (fallow
and disturbed), cultivated fields, undeveloped non-riparian land, and riparian woodland.
The proposed project boundary did not include the downstream face of the Chester
Diversion dam, nor did it include the entire project reservoir.

31d., p. 68.
®1d., p. 113

*1d., p. 69.
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58.  On October 19, 2007, the Commission issued a letter to Symbiotics, requesting
revised exhibit G drawings that included a new project boundary encompassing the
complete unit of development, including all of the Chester Diversion dam, as well asthe
entire reservoir up to the high water mark, within the project boundary. On November
19, 2007, Symbiotics provided revised exhibit G drawings.

59.  The current exhibit G, however, does not include al of the existing recreation
facilities, nor does it include all of the recreation enhancements required by Article 415,
such as the existing parking area, the downstream boat launch, and the proposed restroom
facilities and barrier-free trail and hardened accessible surface near theriver. Based on
staff’sanalysisin the final EA,*° | conclude that these facilities are necessary for project
purposes and therefore must be brought within the project boundary. Article 203 requires
the applicant to file revised exhibit G drawings that include a project boundary that
encompasses the existing project recreation facilities in their entirety, including the
downstream boat launch, the existing parking area, and the upper bridge across the Cross
Cut irrigation canal. In addition, Article 305 of this license requires the licensee to file
revised exhibit G drawings after construction of the recreation facilities required by
Article 415.

Administrative Conditions

Annual Charges

60. The Commission collects annual charges from licensees for administration of the
FPA. Article 201 provides for the collection of funds for administration of the FPA.

Exhibit F Drawings

61. The Commission requires licensees to file sets of approved project drawings on
microfilm and in electronic file format. Article 202 requires the filing of these drawings.

Exhibit G Drawings

62. Theexhibit G drawings filed on November 19, 2007, do not meet Commission
standards because they do not contain all project works necessary for project operation.
Article 203 requires the licensee to file for Commission approval revised exhibit G
drawings that comply with the Commission’ s regulations and enclose within the project
boundary all principal project works necessary for operation and maintenance of the

“01d., pp. 69-70 and 72.
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project, including the downstream boat launch, the existing parking area, and the upper
bridge across the Cross Cut irrigation canal.

Amortization Reserve

63.  The Commission requires that for major licenses, licensees must set up and
maintain an amortization reserve account upon license issuance. Article 204 requires the
establishment of the account.

Headwater Benefits

64. Some projects directly benefit from headwater improvements that were
constructed by other licensees, the United States, or permittees. Article 205 requires the
licensee to reimburse such entities for these benefitsif they were not previously assessed
and reimbursed.

Use and Occupancy of Project Lands and Waters

65. Requiring alicensee to obtain prior Commission approval for every non-project
use or occupancy of project land would be unduly burdensome. Therefore, Article 418
allows the licensee to grant permission, without prior Commission approval, for the use
and occupancy of project lands for such minor activities as landscape planting. Such uses
must be consistent with the purposes of protecting and enhancing the scenic, recreational,
and environmental values of the project.

Review of Final Plans and Specifications

66. Article 301 requires the licensee to start construction of the project works within
two years, and complete construction within five years, from the issuance date of the
license.

67. Article 302 requires the licensee to submit an Operating Manual prior to
completion of construction of the inflatable rubber dam that provides the details on how
the project isto be operated in arun-of-river mode, as required by Article 402.

68.  Article 303 requires the licensee to provide final contract drawings and
specifications prior to the start of construction.

69. Article 304 requires the licensee to review and approve the design of contractor-
designed cofferdams and deep excavations and shall make sure construction of
cofferdams and deep excavations are consistent with the approved design prior to the
start of construction.
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70.  Article 305 requires the licensee to provide the Commission with revised drawings
of project features as-built.

71.  Article 306 requires the licensee to provide the Commission with a project
financing plan.

STATE AND FEDERAL COMPREHENSIVE PLANS

72.  Section 10(a)(2)(A) of the FPA*! requires the Commission to consider the extent to
which a project is consistent with federal or state comprehensive plans for improving,
developing, or conserving awaterway or waterways affected by the project.* Under
section 10(a)(2)(A), federal and state agencies have filed comprehensive plans that
address various resources in Idaho. Staff reviewed the comprehensive plans and
determined that eleven are relevant to this project.”® No conflicts were found.

SAFE MANAGEMENT, OPERATION, AND MAINTENANCE OF THE
PROJECT

73.  Staff reviewed Symbiotic’s preliminary plans to build the project as described in
the license application and the Settlement. Staff concludes that the dam and other project
works will be safe when constructed, operated, and maintained in accordance with the
Commission’ s standards and the provisions of this original license.

NEED FOR POWER

74.  The proposed Chester Diversion Project would provide hydroel ectric generation to
meet part of |daho’s power requirements as well as resource diversity and capacity needs.
The project would have an installed capacity of 3.3 MW and generate approximately
16,800 MWh per year.

75.  The North American Electric Reliability Council (NERC) annually forecasts
electrical supply and demand nationally and regionally for a 10-year period. The Chester

116 U.S.C. § 803(a)(2)(A) (2000).
2 Comprehensive plans for this purpose are defined at 18 C.F.R. § 2.19 (2007).

* Thelist of applicable plans can be found in section IX of thefinal EA for the
proj ect.
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Diversion Project would be located in the Northwest Power Pool (NWPP) * region of the
Western Electricity Coordinating Council. According to NERC’ s 2007 forecast, winter
total internal demand for the NWPP region is projected to grow at an annual rate of 1.5
percent, from 2007 through 2016. Annual energy requirements are projected to grow at a
rate of 1.7 percent for the U.S.

PROJECT ECONOMICS

76.  Indetermining whether to issue a new license for an existing hydroel ectric project,
the Commission considers a number of public interest factors, including the economic
benefits of project power. Under the Commission’s approach to eval uating the
economics of hydropower projects, as articulated in Mead Corp.,* the Commission uses
current costs to compare the costs of the project and likely alternative power with no
forecasts concerning potential future inflation, escalation, or deflation beyond the license
issuance date. The basic purpose of the Commission's economic analysisisto provide a
general estimate of the potential power benefits and the costs of a project, and of
reasonable alternatives to project power. The estimate hel ps to support an informed
decision concerning what isin the public interest with respect to a proposed license.

77. Inapplying this analysis to the Chester Diversion Project, we have considered two
options: Symbiotics' proposal and the project as licensed herein. As proposed by
Symbiotics, the levelized annual cost of operating the Chester Diversion Project is
$1,158,100, or $69.35/megawatt-hour (MWh). The proposed project would generate an
estimated average of 16,700 MWh of energy annually. When we multiply our estimate
of average generation by the alternative power cost of $71.10/MWh,* we get atotal
annual value of the project’s power of $1,187,370 in 2007 dollars. To determine whether
the proposed project is currently economically beneficial, staff subtracts the project's cost

* The NWPP areais comprised of all or major portions of the states of daho,
Montana, Nevada, Oregon, Utah, Washington and Wyoming; a small portion of northern
Cdlifornia; and the Canadian provinces of British Columbia and Alberta.

% 72 FERC 1 61,027 (1995).

“® The value of project power cost is based on a February 13, 2008 order issued by
the Idaho Public Utilities Commission establishing a levelized avoided cost rate for
PacifiCorp of $71.10/MWh for a project smaller than 10 megawatts coming on-linein
2010, with a 20-year contract.
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from the value of the project's power.*” Therefore, in the first year of operation, the
project would cost $29,270, or $1.75/MWHh, less than the likely alternative cost of power.

78.  Aslicensed herein with the staff measures, the levelized annual cost of operating
the project would be about $1,166,570, or $69.85/MWh. Based on an estimated average
of 16,700 MWh as licensed, the project would produce power valued at $1,187,370 when
multiplied by the $71.10/MWh value of the project’s power. Therefore, in the first year
of operation, project power would cost $20,800, or $1.25/MWHh, less than the likely cost
of alternative power.

79.  Inconsidering public interest factors, the Commission takes into account that
hydroel ectric projects offer unique operational benefits to the el ectric utility system
(ancillary service benefits). These benefits include their capability to provide an almost
Instantaneous |oad-following response to dampen voltage and frequency instability on the
transmission system, system-power-factor-correction through condensing operations, and
asource of power availableto help in quickly putting fossil-fuel based generating stations
back on line following amajor utility system or regional blackout.

COMPREHENSIVE DEVELOPMENT

80.  Sections4(e) and 10(a)(1) of the FPA*® require the Commission to give equal
consideration to the power development purposes and to the purposes of energy
conservation, the protection, mitigation of damages to, and enhancement of fish and
wildlife, the protection of recreational opportunities, and the preservation of other aspects
of environmental quality. Any license issued shall be such asin the Commission’s
judgment will be best adapted to a comprehensive plan for improving or developing a
waterway or waterways for all beneficia public uses. The decision to license this project,
and the terms and conditions included herein, reflect such consideration.

81l. Thefinal EA for the project contains background information, analysis of impacts,
and support for related license articles. | conclude, based on the record of this
proceeding, the final EA, and the comments thereon, that licensing the Chester Diversion
Project as described in this order would not constitute a major federal action significantly
affecting the quality of the human environment. The project will be safe if operated and
maintained in accordance with the requirements of this license.

" Details of staff’s economic analysis for the project as licensed herein and for
various alternatives are included in the final EA issued April 2008.

* 16 U.S.C. §8§ 797(e) and 803(a)(1) (2000).
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82. Based on my independent review and evaluation of the project, recommendations
from the resource agencies and other stakeholders, and the no-action alternative, as
documented in the final EA, | have selected the proposed Chester Diversion Project with
the staff-recommended measures, and find that it is best adapted to a comprehensive plan
for improving or developing the Henry’s Fork of the Snake River.

83. | selected this alternative because: (1) issuance of an original license will serveto
provide a beneficial, dependable, and an inexpensive source of electric energy; (2) the
required environmental measures will protect and enhance fish and wildlife resources,
water quality, recreational resources and historic properties; and (3) the 3.3 MW of
energy generated from this renewabl e resource may offset the use of fossil-fueled, steam-
electric generating plants, thereby conserving nonrenewable energy resources and
reducing atmospheric pollution.

LICENSE TERM

84.  Section 6 of the FPA*® provides that original licenses shall be issued for a period
not to exceed 50 years. The Commission's policy isto award a 40-year license term for
new projects at existing dams, because proposed development is moderate.*

85.  Thislicense requires a moderate amount of new construction, including:

(1) installing a 38-inch-high inflatable dam; (2) constructing a 50-foot-wide concrete
intake structure; (3) constructing a new sluiceway/logway; (4) installing fish screens on
the powerhouse intake and both irrigation canals; (5) constructing new Cross Cut
irrigation cana headworks; (6) constructing a powerhouse; (7) constructing a concrete
wall immediately below the powerhouse; and (8) installing a 1.4-mile-long, 15-kV
transmission line. Consequently, a 40-year license term for the Chester Diversion Project
IS appropriate.

The Director orders:

(A) Thislicenseisissued to Symbiotics, LLC (licensee), for a period of
40 years, effective the first day of the month in which this order is issued, to construct,
operate, and maintain the Chester Diversion Project. Thislicenseis subject to the terms
and conditions of the FPA, which isincorporated by reference as part of thislicense, and
subject to the regul ations the Commission issues under the provisions of the FPA.

%916 U.S.C. § 799 (2000).

>0 See City of Danville, Virginia, 58 FERC 61,318 at 62,020 (1992).
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(B) The project consists of:

(1)  All lands, to the extent of the licensee's interests in those lands, described in
the project description and the project boundary discussion of this order.

(2)  Project works consisting of: (a) an existing concrete dam with a crest
length of 355 feet and a structural height of 17 feet; (b) a 38-inch-high inflatable rubber
dam bolted to the crest of the existing spillway, that, when inflated, creates areservoir
with awater surface elevation of 5,043.7 feet msl; (c) an existing 355-foot-long overflow
spillway with a spillway crest elevation is 5,040.5 feet above mean sealevel (mdl); (d) an
existing flow control structure located on the south side of the dam, with aradial gate that
controls the flows into the Cross Cut irrigation canal; (€) an existing flow control
structure located on the north side of the dam with aradia gate that controls the flows
into the Last Chance irrigation canal; (f) a 50-foot-wide concrete intake structure on the
south side of the existing spillway conveying water to the turbines; (g) a
sluiceway/logway adjacent to the intake structure on the south end of the spillway; (h) a
1.5-inch-spaced fish screen across the turbine and 0.25-inch-spaced fish screens across
both irrigation canal s to prevent entrainment into the turbine and canal intake structures;
(i) new Cross Cut irrigation canal headworks located approximately 20 feet upstream of
the existing control gate structure; (j) new Last Chance irrigation canal headworks; (k) a
low-profile 50-foot by 50-foot concrete powerhouse containing two Kaplan-type turbine
generator units with a combined generating capacity of 3.3 MW; (l) a concrete wall,
located immediately below the powerhouse directing flow to the center of the Henry’s
Fork; (m) a 15-kilovolt primary transmission line that would extend about 1.4-miles from
the powerhouse along the access road right-of-way to connect to an existing substation;
and (n) appurtenant facilities.

The project works generally described above are more specifically shown
and described by those portions of exhibits A and F shown below:

Exhibit A: The following sections of exhibit A of the license application
filed on May 20, 2004

Section A-1, pages A-1 entitled "General Description”, and section A-3,
pages A-3 and A-4, entitled "Proposed Facilities".
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Exhibit F: The following sections of exhibit F filed on May 20, 2004:

Exhibit F drawing FERC N0.11879 Description
F-1 1 Proposed Site Plan
F-2 2 Powerhouse
F-3 3 Elevation
F-4 4 Existing Site Plan

(2) All of the structures, fixtures, equipment or facilities used to operate or
maintain the project, all portable property that may be employed in connection with the
project, and al riparian or other rights that are necessary or appropriate in the operation
or maintenance of the project.

(C) Theexhibits A and F described above are approved and made part of the
license. The exhibit G drawings filed on November 19, 2007, do not conform to the
Commission regulations and are not approved.

(D) Thislicenseis subject to the certification submitted by the Idaho Department
of Environmental Quality under section 401(a)(1) of the Clean Water Act,
33 U.S.C. §1431(a)(1) (2000).

(E) Thislicense also is subject to the articles set forth in Form L-11 (Oct. 1975),
entitled “Unconstructed Major Project Affecting the Interests of Interstate or Foreign
Commerce” (see 54 FPC 1799 et seq.), and the following additional articles:

Article 201. Administrative Annual Charges. The licensee shall pay the United
States annual charges, effective as of the date of commencement of project construction,
and as determined in accordance with the provisions of the Commission's regulations in
effect from time to time for the purposes of reimbursing the United States for the cost of
administration of Part 1 of the Federal Power Act. The authorized installed capacity for
that purpose is 3.3 megawatts.

Article 202. Exhibit Drawings. Within 45 days of the date of issuance of this
license, the licensee shall file the approved exhibit drawings in aperture card and
electronic file formats.

a) Three sets of the approved exhibit drawings shall be reproduced on silver or gelatin
35mm microfilm. All microfilm shall be mounted on type D (3-1/4" X 7-3/8") aperture
cards. Prior to microfilming, the FERC Project-Drawing Number (i.e., P-11879-1
through P-11879-6) shall be shown in the margin below the title block of the approved
drawing. After mounting, the FERC Drawing Number shall be typed on the upper right
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corner of each aperture card. Additionally, the Project Number, FERC Exhibit (i.e., F-1,
etc.), Drawing Title, and date of this license shall be typed on the upper left corner of
each aperture card.

Two of the sets of aperture cards shall be filed with the Secretary of the Commission,
ATTN: OEP/DHAC. Thethird set shall be filed with the Commission’s Division of Dam
Safety and Inspections Portland Regional Office.

b) The licensee shall file two separate sets of exhibit drawingsin electronic raster format
with the Secretary of the Commission, ATTN: OEP/DHAC. A third set shall befiled
with the Commission's Division of Dam Safety and Inspections Portland Regional Office.
Exhibit F drawings must be identified as (CEIl) material under 18 CFR 8388.113(c).
Each drawing must be a separate electronic file, and the file name shall include: FERC
Project-Drawing Number, FERC Exhibit, Drawing Title, date of thislicense, and file
extension in the following format [P-11879-001, F-1, Description, MM-DD-YYYY.TIF].
Electronic drawings shall meet the following format specification:

IMAGERY - black & white raster file

FILE TYPE — Tagged Image File Format, (TIFF) CCITT Group 4
RESOLUTION — 300 dpi desired, (200 dpi min)

DRAWING SIZE FORMAT —24" X 36" (min), 28" X 40" (max)
FILE SIZE —lessthan 1 MB desired

Article 203. Exhibit G Drawings. Within 90 days of the effective date of the
license, the licensee shall file, for Commission approval, revised exhibit G drawings
enclosing within the project boundary all principal project works necessary for operation
and maintenance of the project, including the downstream boat launch, the existing
parking area, and the upper bridge across the Cross Cut irrigation canal. The exhibit G
drawings must comply with sections 4.39 and 4.410f the Commission’s regulations.

Article 204. Amortization Reserve. Pursuant to section 10(d) of the Act, after the
first 20 years of operation of the project under license, a specified reasonable rate of
return upon the net investment in the project shall be used for determining surplus
earnings of the project for the establishment and maintenance of amortization reserves.
One-half of the project surplus earnings, if any, accumulated after the first 20 years of
operations under the license, in excess of the specified rate of return per annum on the net
investment, shall be set aside in a project amortization reserve account at the end of each
fiscal year. To the extent that there is a deficiency of project earnings below the specified
rate of return per annum for any fiscal year after the first 20 years of operation under the
license, the amount of that deficiency shall be deducted from the amount of any surplus
earnings subsequently accumulated, until absorbed. One-half of the remaining surplus
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earnings, if any, cumulatively computed, shall be set aside in the project amortization
reserve account. The amounts established in the project amortization reserved account
shall be maintained until further order of the Commission.

The annual specified reasonable rate of return shall be the sum of the annual
weighted costs of long-term debt, preferred stock, and common equity, as defined below.
The annual weighted cost for each component of the reasonable rate of return isthe
product of its capital ratio and cost rate. The annual capital ratio for each component of
the rate of return shall be calculated based on an average of 13 monthly balances of
amounts properly includable in the licensee's long-term debt and proprietary capital
accounts as listed in the Commission's Uniform System of Accounts. The cost rates for
long-term debt and preferred stock shall be their respective weighted average costs for
the year, and the cost of common equity shall be the interest rate on 10-year government
bonds (reported as the Treasury Department's 10-year constant maturity series) computed
on the monthly average for the year in question plus four percentage points (400 basis
points).

Article 205. Headwater Benefits. If the licensee's project is directly benefited by
the construction work of another licensee, a permittee, or the United States on a storage
reservoir or other headwater improvement during the term of the original license
(including extensions of that term by annual licenses), and if those headwater benefits
were not previously assessed and reimbursed to the owner of the headwater
improvement, the licensee shall reimburse the owner of the headwater improvement for
those benefits, at such time as they are assessed, in the same manner as for benefits
received during the term of thisnew license. The benefits will be assessed in accordance
with Part 11, Subpart B, of the Commission's regulations.

Article301. Sart of Construction. The licensee shall commence construction of
the project works within two years from the issuance date of the license and shall
compl ete construction of the project within five years from the issuance date of the
license.

Article 302. Operating Manual. At least 90 days prior to completion of
construction of the inflatable rubber dam, an Operating Manual is to be submitted for
Commission review and approval providing details on how the project isto be operated
in arun-of-river mode as required by Article 402.

Article 303. Contract Plans and Specifications. At least 60 days prior to start of
construction, the licensee shall submit one copy of its plans and specifications design
document to the Commission’s Division of Dam Safety and Inspections (D2SI)—Portland
Regional Engineer (PRO), and two copies to the Commission (one of these shall be a
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courtesy copy to the Director, D2SI). The submittal also must include as part of
preconstruction requirements. a Quality Control and Inspection Program, Temporary
Construction Emergency Action Plan, and Soil Erosion and Sediment Control Plan. The
licensee may not begin construction until the D2SI-PRO Regiona Engineer has reviewed
and commented on the plans and specifications, determined that all preconstruction
requirements have been satisfied, and authorized start of construction.

Article 304. Cofferdam Construction Drawings. Before starting construction, the
licensee shall review and approve the design of contractor-designed cofferdams and deep
excavations and shall make sure construction of the cofferdams and deep excavations are
consistent with the approved design. At least 30 days before starting construction of the
cofferdam, the licensee shall submit one copy to the Commission’s Division of Dam
Safety and Inspections (D2SI)—Portland Regional Engineer (PRO), and two copies to the
Commission (one of these shall be a courtesy copy to the Director, D2SI), of the
approved cofferdam construction drawings and specifications and the letters of approval.

Article 305. As-built Drawings. Within 90 days of completion of all construction
activities authorized by this license, the licensee shall file with the Commission for
approval, revised exhibits A, F, and G, as applicable, to describe and show those project
facilities as built. A courtesy copy shall be filed with the Commission’s D2SI-PRO
Regional Engineer, the Director, D2SI, and the Director, DHAC.

Article 306. Project Financing Plan. At least 90 days before starting
construction, the licensee shall file with the Commission for approval, three copies of a
project financing plan. The plan must show that the licensee has acquired the funds, or
commitment for funds, necessary to construct the project in accordance with this license.
The licensee shall not start any project construction or ground-disturbing activities,
before the project financing plan is approved.

Article 401. Erosion Control Plan. At least 90 days before the start of any land-
disturbing or land-clearing activities, the licensee shall file with the Commission, for
approval, a plan to control erosion, to control slope instability, and to minimize the
guantity of sediment resulting from project construction and operation.

The plan shall be based on actual-site geological, soil, and groundwater conditions
and on project design, and shall include, at a minimum, the following four items. (1) a
description of the actual site conditions; (2) measures proposed to control erosion, to
prevent slope instability, and to minimize the quantity of sediment resulting from project
construction and operation; (3) detailed descriptions, functional design drawings, and
specific topographic locations of all control measures; and (4) a specific implementation
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schedule and details for monitoring and maintenance programs for project construction
and operation.

The licensee shall prepare the plan after consultation with the U.S. Fish and
Wildlife Service, Idaho Department of Fish and Game, and the Idaho Department of
Environmental Quality. The licensee shall include with the plan documentation of
consultation, copies of comments and recommendations on the compl eted plan after it
has been prepared and provided to the agencies, and specific descriptions of how the
agencies' comments are accommodated by the plan. The licensee shall allow a minimum
of 30 days for the agencies to comment and to make recommendations before filing the
plan with the Commission. If the licensee does not adopt a recommendation, the filing
shall include the licensee's reasons, based on geological, soil, and groundwater conditions
a the site.

The Commission reserves the right to require changes to the plan. No land-
disturbing or land-clearing activities shall begin until the licensee is notified by the
Commission that the plan is approved. Upon Commission approval, the licensee shall
implement the plan, including any changes required by the Commission.

Article 402. Run-of-River Operations. The licensee shall operate the projectin a
run-of-river mode for the protection of fish spawning in the project area, aswell asthe
maintenance of adequate water in the Henry’s Fork. The licensee shall at all times act to
minimize the fluctuation of the reservoir surface elevation by maintaining a discharge
from the project so that, at any point in time, flows, as measured immediately
downstream from the project tailrace, approximate the sum of inflows to the project
reservoir.

Run-of-river operation may be temporarily modified if required by operating
emergencies beyond the control of the licensee or for short periods upon mutual
agreement between the licensee and the |daho Department of Fish and Game. If the flow
Is so modified, the licensee shall notify the Commission as soon as possible, but no later
than 10 days after each such incident.

Article 403. Water Quality Monitoring. Within six months of license issuance,
the licensee shall file with the Commission for approval, a plan to monitor turbidity,
dissolved oxygen (DO) levels, and water temperature of the Henry’ s Fork downstream of
the project.

The monitoring plan shall include a schedule for: (1) implementation of the
program, beginning no later than 30 days before the start of any land-clearing or land-
disturbing activities at the project site and ceasing no sooner than two years after the
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completion of project construction; (2) provisions for modification to project operations
or facilitiesif monitoring indicated the necessity of such measures; (3) consultation with
the Idaho Department of Environmental Quality (DEQ), |daho Department of Fish and
Game (Fish and Game), and the U.S. Fish and Wildlife Service (FWS) concerning the
results of the monitoring and any recommended provisions; and (4) filing the results,
provisions, agency comments, and licensee's response to agency comments with the
Commission.

The licensee shall prepare the plan after consultation with the Idaho DEQ, Idaho
Fish and Game, and the FWS. The licensee shall include with the plan documentation of
consultation, copies of comments and recommendations on the compl eted plan after it
has been prepared and provided to the agencies, and specific descriptions of how the
agencies' comments are accommodated by the plan. The licensee shall allow a minimum
of 30 days for the agencies to comment and to make recommendations before filing the
plan with the Commission on an annual basis. If the licensee does not adopt a
recommendation, the filing shall include the licensee's reasons, based on project-specific
information.

The Commission reserves the right to require changes to the plan. No land-
disturbing or land-clearing activities shall begin until the licensee is notified by the
Commission that the plan is approved. Upon Commission approval, the licensee shall
implement the plan, including any changes required by the Commission.

Article 404. Suiceway/logway. Within six months of license issuance, the
licensee shall file with the Commission for approval, detailed design drawings of the
sluiceway/logway described in section 6.2. of the Settlement Agreement filed
October 26, 2007, together with a schedule to construct/install the facilities before
commercial operation of the project. Once constructed, the licensee shall provide aflow
of at least 25 cubic-feet per second through the sluiceway/logway to provide safe
downstream passage for fish species.

The licensee shall prepare the af orementioned drawings and schedule after
consultation with the Idaho Department of Fish and Game, the Idaho Department of
Parks and Recreation, the U.S. Fish and Wildlife Service, and the U.S. Forest Service.
The licensee shall include with the drawings documentation of consultation, copies of
comments and recommendations on the drawings and schedul e after they have been
prepared and provided to the agencies, and specific descriptions of how the agencies
comments are accommodated by the licensee's facilities. The licensee shall allow a
minimum of 30 days for the agencies to comment and to make recommendations before
filing the drawings and schedule with the Commission. If the licensee does not adopt a
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recommendation, the filing shall include the licensee's reasons, based on project-specific
information.

The Commission reserves the right to require changes to the proposed facilities
and schedule. No land-disturbing or land-clearing activities shall begin until the licensee
is notified by the Commission that the filing is approved. Upon Commission approval,
the licensee shall implement the proposal, including any changes required by the
Commission.

Article 405. Turbine Intake Screen. Within six months of license issuance, the
licensee shall file with the Commission for approval, detailed design drawings of the
licensee's proposed turbine intake fish screen to reduce the entrainment of resident fish,
together with a schedule to construct/install the turbine intake screen before commercial
operation of the project.

Thisfiling shall include, but not be limited to: (1) specifications of the size of the
screen mesh openings not to exceed 1.5 inches; (2) the maximum intake approach
velocity not to exceed 4-feet-per second; and (3) adescription of the methods and a
schedule for installing the turbine screen.

The licensee shall prepare the af orementioned drawings and schedule after
consultation with all Settlement Agreement signatories, including Idaho Department of
Fish and Game; the Idaho Department of Parks and Recreation; the U.S. Fish and
Wildlife Service; the U.S. Forest Service; Trout Unlimited; the Henry’ s Fork Foundation;
and the Greater Y ellowstone Coalition. With the drawings, the licensee shall include
documentation of consultation, copies of agency and stakeholder comments and
recommendations on the drawings and schedul e after they have been prepared and
provided to the agencies and stakeholders, and specific descriptions of how the agencies
and stakeholder’ s comments are accommodated by the licensee's facilities. The licensee
shall allow aminimum of 30 days for the agencies and stakeholders to comment and to
make recommendations before filing the drawings and schedule with the Commission. If
the licensee does not adopt a recommendation, the filing shall include the licensee's
reasons, based on project-specific information.

The Commission reserves the right to require changes to the proposed facilities
and schedule. No land-disturbing or land-clearing activities shall begin until the licensee
is notified by the Commission that the filing is approved. Upon Commission approval,
the licensee shall implement the proposal, including any changes required by the
Commission.
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Article 406. Irrigation Canal Screens. Within six months of license issuance, the
licensee shall file with the Commission for approval, detailed design drawings of
irrigation canal fish screens, as described in section 6.2 of the Settlement Agreement filed
October 26, 2007, to reduce the entrainment of resident fish in both the Last Chance and
Cross Cut irrigation canals (irrigation canals), together with a schedule to construct/install
the irrigation canal screens before commercial operation of the project.

Thisfiling shall include, but not be limited to: (1) specifications of the size of the
screen mesh openings not to exceed 0.25 inches; and (2) a description of the methods and
aschedule for installing the screens at the irrigation canals.

The licensee shall prepare the af orementioned drawings and schedule after
consultation with the Idaho Department of Fish and Game, the Idaho Department of
Parks and Recreation, the U.S. Fish and Wildlife Service, and the U.S. Forest Service.
The licensee shall include with the drawings documentation of consultation, copies of
agency and stakeholder comments and recommendations on the drawings and schedule
after they have been prepared and provided to the agencies and stakeholders, and specific
descriptions of how the agencies and stakeholder’ s comments are accommodated by the
licensee'sfacilities. The licensee shall allow a minimum of 30 days for the agencies and
stakeholders to comment and to make recommendations before filing the drawings and
schedule with the Commission. |If the licensee does not adopt a recommendation, the
filing shall include the licensee's reasons, based on project-specific information.

The Commission reserves the right to require changes to the proposed facilities
and schedule. No land-disturbing or land-clearing activities shall begin until the licensee
is notified by the Commission that the filing is approved. Upon Commission approval,
the licensee shall implement the proposal, including any changes required by the
Commission.

Article 407. Monitoring Effectiveness of Fish Screens. Within one year of license
Issuance, the licensee shall file with the Commission for approval, a plan for
post-construction studies to monitor the effectiveness of the project screensto reduce
entrainment of fish into the turbine and the irrigation canals.

The monitoring plan shall include a schedule for: (1) implementation of the plan;
(2) consultation with the U.S. Fish and Wildlife Service (FWS) and Idaho Department of
Fish and Game (Fish and Game) concerning the results of the monitoring; and (3) filing
the results, along with agency comments, and the licensee's response to the comments,
with the Commission.
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The licensee shall prepare the plan after consultation with the Idaho Fish and
Game and FWS. The licensee shall include with the plan documentation of consultation,
copies of comments and recommendations on the completed plan after it has been
prepared and provided to the agencies, and specific descriptions of how the agencies
comments are accommodated by the plan. The licensee shall allow a minimum of
30 days for the agencies to comment and make recommendations before filing the plan
with the Commission. If the licensee does not adopt a recommendation, the filing shall
include the licensee's reasons, based on project-specific information.

The Commission reserves the right to require changes to the plan. Project
operation shall not begin until the licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the licensee shall implement the plan,
including any changes required by the Commission.

If the results of the monitoring indicate that changes in project structures or
operations, including alternative flow releases, are necessary to protect fish resources, the
Commission may direct the licensee to modify project structures or operations.

Article 408. Biological Monitoring — Trout Population Parameters.  Within six
months of license issuance, the licensee shall file with the Commission for approval, a
plan to monitor parameters of resident salmonid populations, including: (1) population
makeup and size structure of resident trout; and (2) presence, abundance, and spatia
distribution of cutthroat trout in the project vicinity. The monitoring program shall
include annual reporting of results and shall continue for at least 10 years after the start of
project operation.

The monitoring plan shall include a schedule for: (1) implementation of the plan;
(2) consultation with the Idaho Department of Fish and Game (Fish and Game) and the
U.S. Fish and Wildlife Service (FWS) concerning the results of the monitoring; and
(3) filing the results, agency comments, and licensee's response to agency comments with
the Commission.

The licensee shall prepare the plan after consultation with Idaho Fish and Game
and FWS. The licensee shall include with the plan documentation of consultation, copies
of comments and recommendations on the completed plan after it has been prepared and
provided to the agencies, and specific descriptions of how the agencies comments are
accommodated by the plan. The licensee shall allow a minimum of 30 days for the
agencies to comment and to make recommendations before filing the plan with the
Commission. If the licensee does not adopt a recommendation, the filing shall include
the licensee's reasons, based on project-specific information.
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The Commission reserves the right to require changes to the plan. Project
operation shall not begin until the licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the licensee shall implement the plan, including
any changes required by the Commission.

Article 409. Aquatic Habitat Mitigation Plan. Within one year of license
Issuance, the licensee shall file with the Commission, for approval, an aquatic habitat
mitigation plan to mitigate for the impacts of modifying about 1,300 feet of riverine
habitat in the Henry’ s Fork and about 700 feet in the Falls River as aresult of the
project's construction and operation.

The plan, at aminimum, shall include: (1) quantification of habitat in the Henry’s
Fork and Falls River that will be modified as aresult of raising the water surface level of
the Chester Diversion dam reservoir by 38 inches; (2) details of the measures to mitigate
for the loss of riverine habitat in the project area; and (3) schedules for habitat mitigation
measures and for filing results of the program.

The licensee shall prepare the plan after consultation with Idaho Department of
Fish and Game and the U.S. Fish and Wildlife Service. The licensee shall include with
the plan documentation of consultation, copies of comments and recommendations on the
completed plan after it has been prepared and provided to the agencies, and specific
descriptions of how the agencies’ comments are accommodated by the plan. The licensee
shall allow aminimum of 30 days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If the licensee does not
adopt a recommendation, the filing shall include the licensee's reasons, based on project-
specific information.

The Commission reserves the right to require changes to the plan. No land-
disturbing or land-clearing activities shall begin until the licensee is notified by the
Commission that the plan is approved. Upon Commission approval, the licensee shall
implement the plan, including any changes required by the Commission.

Article 410. Reservation of Authority — Fishways. Authority is reserved to the
Commission to require the licensee to construct, operate, and maintain, or to provide for
the construction, operation, and maintenance of, such fishways as may be prescribed by
the Secretary of the Interior pursuant to section 18 of the Federal Power Act.

Article411. Protection of Vegetation and Wildlife Resources. The licensee shall
implement the following measures to minimize the effects of project construction on
vegetation and wildlife resources. (@) establish foot and vehicle access routes to protect
vegetation from trampling; (b) plant native shrubs totaling 500 square feet to improve the
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aesthetics of the powerhouse and associated structures; (c) plant native bunchgrasses
totaling 500 square feet to improve the aesthetics of developed areas; (d) re-seed all
disturbed areas with a native grass mix; (€) control noxious weeds and introduced grasses
in the project areato allow establishment of native plantings; (f) retain all mature
cottonwoods when possible; (g) plant three cottonwoods at |east 6 feet high for every one
cottonwood that is harmed if avoidance is not possible; (h) minimize the duration of
construction to curtail disturbanceto all wildlife.

The licensee shall complete these restoration measures within one year after
completion of project construction.

The licensee shall implement the following measures to protect, minimize, or
mitigate the effects of a permanently elevated forebay level on vegetation and wildlife
resources. (@) limit vehicle parking and traffic to established areas to minimize
disturbance of remaining and re-established riparian vegetation to protect riparian
vegetation; (b) exclude grazing from the riparian zone to minimize trampling and allow
establishment of new shoots; (c) plant and protect native riparian shrubs along both banks
where vehicle traffic and trampling have prevented establishment of vegetation; (d) raise
the forebay level following construction after the accustomed high water period of mid-
May to protect early nesting waterfowl; (€) provide onsite rehabilitation and plantings to
protect riparian vegetation and allow for expansion of the riparian zone in conjunction
with elevated water levels; (f) consult with local agencies to determine best management
practices when controlling weeds and reed canary grassin proximity to moving water.

Within three years of license issuance, the licensee shall file areport detailing the
results of all the recommended measures for the protection of vegetation and wildlife
resources and provide specific details for each of the required measures, including the
results of any revegetation and restoration efforts.

The licensee shall also monitor the success of revegetation for five years and
replant as needed, all disturbed areas, to attain 80 percent survival, and replant
cottonwoods to ensure 100 percent survival. Within five years of the completion of
construction, the licensee shall file areport outlining the success of the revegetation and
any need for additional measures and monitoring. The Commission reserves the right to
require additional measuresif the results contained within the reports are deemed
inadequate.

Article 412. Transmission Line Design. Within six months of license issuance,
the licensee shall file for Commission approval atransmission line design plan to protect
birds from collision hazards and electrocution. The plan shall provide for the marking of
the transmission line and/or overhead groundwire to make it more visible to birds. The
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plan shall include: (@) the design of the marking device; (b) spacing of the markers; and
(c) provisions for periodic inspection and monitoring of the devices.

The licensee shall also design the transmission line in accordance with the
guidelines set forth in “ Suggested Practices for Avian Protection on Power Lines—the
state of the art in 2006,” by the Avian Power Line Interaction Committee. The plan shall
consider, at a minimum, the following: (1) adequate separation of energized conductors,
groundwires, and other metal hardware; (2) adequate insulation; and (3) any other
measures necessary to protect raptors from electrocution hazards. The plan shall include
detailed design drawings of the transmission line clearly showing phase spacing,
configuration, and grounding practices.

The transmission line design plan shall be developed after consultation with the
U.S. Fish and Wildlife Service and Idaho Department of Fish and Game. The licensee
shall include with the plan an implementation schedule, documentation of consultation,
copies of recommendations on the schedule, documentation of consultation, copies of
recommendations on the completed plan after it has been prepared and provided to the
entities above, and specific descriptions of how the entities’ comments are
accommodated by the plan. The licensee shall allow a minimum of 30 days for the
entities to comment and to make recommendations before filing the plan with the
Commission. If the licensee does not adopt a recommendation, the filing shall include
the licensee’ s reasons, based on project-specific reasons.

The Commission reserves the right to require changes to the plan. Construction of
the transmission line shall not begin until the licensee is notified by the Commission that
the plan is approved. Upon Commission approval the licensee shall implement the plan,
including any changes required by the Commission.

Article 413. Bald Eagle Construction Timing. The licensee shall construct the
project between May 16 and the end of February to minimize disturbance to nesting bald

eagles.

Article414. Columbia River Basin Fish and Wildlife. The Commission reserves
the authority to order, upon its own motion or upon the recommendation of federal or
state fish and wildlife agencies, affected Indian Tribes, or the Northwest Power and
Conservation Council, alterations of project structures and operations to take into account
to the fullest extent practicable the regional fish and wildlife program developed and
amended pursuant to the Pacific Northwest Electric Power Planning and Conservation
Act.
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Article 415. Recreation Management Report. Within three years of license
issuance, the licensee shall file areport documenting the construction and implementation
of the recreation and aesthetic measures outlined in section 6.2.4 of the Settlement
Agreement filed October 26, 2007, with the exception of the Recreation Access
Management Plan outlined in section 6.2.4.6 (which is addressed in Article 416). The
report aso shall include documentation of construction of the following measures:

(1) Expand and improve the parking area between the existing upstream and
downstream boat launches to accommodate 20 cars and trailers;

(2) Instal atrash receptacle at each boat launch site;

(3) Construct and install an informational kiosk at the site of the Chester
Diversion dam to include information on recreational opportunities and a map of
recreational access points and facilities within the Chester Diversion Project
boundary.

In addition, the following existing facilities shall be brought within the Chester
Diversion Project boundary and operated and maintained for the term of the license: two
boat launches located immediately upstream and downstream of Chester Diversion dam,
the associated parking and restroom facilities between the two launches, and the upper
bridge across the Cross Cut irrigation canal.

The Commission reserves the authority to require additional measuresif the
results contained within the report are deemed inadequate for the protection of recreation
and aesthetic resources.

Article 416. Recreation Access Management Plan. Within six months of license
issuance, the licensee shall file with the Commission for approval, a plan to provide
temporary pubic recreation access during the construction of the project. This plan shall
include a description of all access locations and facilities to be provided during
construction, how the public will be alerted regarding hazards during construction, public
safety measures to be enforced during construction, and an implementation schedule.

The licensee shall prepare the plan after consultation with the |daho Department of
Parks and Recreation. The licensee shall allow a minimum of 30 days for the agency to
comment and make recommendations before filing the plan with the Commission. If the
licensee does not adopt a recommendation, the filing shall include the licensee's reasons,
based on project-specific information. The Commission reserves the right to require
changesto the plan. No land-disturbing or land-clearing activities shall begin until the
licensee is notified by the Commission that the plan is approved. Upon Commission
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approval the licensee shall implement the plan, including any changes required by the
Commission.

Article 417. Programmatic Agreement and Historic Properties Management
Plan. The licensee shall implement the “ Programmatic Agreement Among the Federal
Energy Regulatory Commission and the Idaho Historic Preservation Officer (SHPO) for
Managing Historic Properties that May be Affected by Issuing a License Issuing to
Symbiotics, LLC for the Chester Diversion Hydroelectric Project in Fremont County,
Idaho (FERC No. P-11879-001),” executed on April 24, 2008 and including but not
limited to the Historic Properties Management Plan (HPMP) for the project. Pursuant to
the requirements of this Programmatic Agreement (PA), the licensee shall file for the
Commission’s approval an HPM P within one year of license issuance. The HPMP shall
be developed in consultation with Idaho SHPO and shall include the following items:
(2) the results of the completion of an archaeological field investigation of those portions
of the Area of Potential Effects (APE) not covered in the 2002 survey, devel oped and
conducted in consultation with the Idaho SHPO and the Shoshone-Bannock Tribes;
(2) proposed measures for avoiding, lessening, or mitigating effects to identified
resources, (3) principles and procedures for responding to accidental discovery of
cultural resources during project operations; (4) documentation of the nature and extent
of consultation; and (5) procedures for biennial review, and as necessary, revision of the
document, including delineation of the APE. The Commission may require changes to
the plan.

The Commission reserves the authority to require changes to the HPMP at any
time during the term of the license. If the PA isterminated prior to Commission approval
of the HPMP, the licensee shall obtain approval from the Commission and the
Idaho SHPO, before engaging in any ground-disturbing activities or taking any other
action that may affect any historic properties within the project's APE.

Article 418. Use and Occupancy. (a) In accordance with the provisions of this
article, the licensee shall have the authority to grant permission for certain types of use
and occupancy of project lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, without prior Commission approval.
The licensee may exercise the authority only if the proposed use and occupancy is
consistent with the purposes of protecting and enhancing the scenic, recreational, and
other environmental values of the project. For those purposes, the licensee shall also
have continuing responsibility to supervise and control the use and occupancies for which
it grants permission, and to monitor the use of, and ensure compliance with the covenants
of the instrument of conveyance for, any interests that it has conveyed, under this article.
If a permitted use and occupancy violates any condition of this article or any other
condition imposed by the licensee for protection and enhancement of the project's scenic,
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recreational, or other environmental values, or if a covenant of a conveyance made under
the authority of this article isviolated, the licensee shall take any lawful action necessary
to correct the violation. For a permitted use or occupancy, that action includes, if
necessary, canceling the permission to use and occupy the project lands and waters and
requiring the removal of any non-complying structures and facilities.

(b) The type of use and occupancy of project lands and waters for which the
licensee may grant permission without prior Commission approval are: (1) landscape
plantings; (2) non-commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 water craft at a time and where said
facility isintended to serve single-family type dwellings; (3) embankments, bulkheads,
retaining walls, or similar structures for erosion control to protect the existing shoreline;
and (4) food plots and other wildlife enhancement. To the extent feasible and desirable to
protect and enhance the project's scenic, recreational, and other environmental values, the
licensee shall require multiple use and occupancy of facilities for accessto project lands
or waters. The licensee shall also ensure, to the satisfaction of the Commission's
authorized representative, that the use and occupancies for which it grants permission are
maintained in good repair and comply with applicable state and local health and safety
requirements. Before granting permission for construction of bulkheads or retaining
walls, the licensee shall: (1) inspect the site of the proposed construction, (2) consider
whether the planting of vegetation or the use of riprap would be adequate to control
erosion at the site, and (3) determine that the proposed construction is needed and would
not change the basic contour of the impoundment shoreline. To implement this
paragraph (b), the licensee may, among other things, establish a program for issuing
permits for the specified types of use and occupancy of project lands and waters, which
may be subject to the payment of areasonable fee to cover the licensee's costs of
administering the permit program. The Commission reserves the right to require the
licensee to file adescription of its standards, guidelines, and procedures for implementing
this paragraph (b) and to require modification of those standards, guidelines, or
procedures.

(c) Thelicensee may convey easements or rights-of-way across, or |eases of
project landsfor: (1) replacement, expansion, realignment, or maintenance of bridges or
roads where all necessary state and federal approvals have been obtained; (2) storm
drains and water mains; (3) sewers that do not discharge into project waters; (4) minor
access roads; (5) telephone, gas, and electric utility distribution lines; (6) non-project
overhead electric transmission lines that do not require erection of support structures
within the project boundary; (7) submarine, overhead, or underground major telephone
distribution cables or major electric distribution lines (69-kV or less); and (8) water
intake or pumping facilities that do not extract more than one million gallons per day
from a project impoundment. No later than January 31 of each year, the licensee shall
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file three copies of areport briefly describing for each conveyance made under this
paragraph (c) during the prior calendar year, the type of interest conveyed, the location of
the lands subject to the conveyance, and the nature of the use for which the interest was
conveyed. If no conveyance was made during the prior calendar year, the licensee shall
so inform the Commission in writing no later than January 31 of each year.

(d) Thelicensee may convey fee title to, easements or rights-of-way across, or
leases of project landsfor: (1) construction of new bridges or roads for which all
necessary state and federal approvals have been obtained; (2) sewer or effluent lines that
discharge into project waters, for which all necessary federal and state water quality
certification or permits have been obtained; (3) other pipelines that cross project lands or
waters but do not discharge into project waters; (4) non-project overhead electric
transmission lines that require erection of support structures within the project boundary,
for which all necessary federal and state approvals have been obtained; (5) private or
public marinas that can accommodate no more than 10 water craft at atime and are
located at |east one-half mile (measured over project waters) from any other private or
public maring; (6) recreational development consistent with an approved report on
recreational resources of an exhibit E; and (7) other uses, if: (i) the amount of land
conveyed for a particular useisfive acresor less; (ii) all of the land conveyed is located
at least 75 feet, measured horizontally, from project waters at normal surface elevation;
and (iii) no more than 50 total acres of project lands for each project development are
conveyed under this clause (d)(7) in any calendar year. At least 60 days before
conveying any interest in project lands under this paragraph (d), the licensee must submit
aletter to the Director, Office of Energy Projects, stating its intent to convey the interest
and briefly describing the type of interest and location of the lands to be conveyed (a
marked exhibit G map may be used), the nature of the proposed use, the identity of any
federal or state agency official consulted, and any federal or state approvals required for
the proposed use. Unless the Director, within 45 days from the filing date, requires the
licensee to file an application for prior approval, the licensee may convey the intended
interest at the end of that period.

(e) Thefollowing additional conditions apply to any intended conveyance under
paragraph (c) or (d) of thisarticle:

(1) Before conveying the interest, the licensee shall consult with federal and state
fish and wildlife or recreation agencies, as appropriate, and the State Historic
Preservation Officer.

(2) Before conveying the interest, the licensee shall determine that the proposed
use of the lands to be conveyed is not inconsistent with any approved report on
recreational resources of an exhibit E; or, if the project does not have an approved
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report on recreational resources, that the lands to be conveyed do not have
recreational value.

(3) Theinstrument of conveyance must include the following covenants running
with theland: (i) the use of the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with overall project recreational use; and
(i1) the grantee shall take all reasonable precautions to ensure that the construction,
operation, and maintenance of structures or facilities on the conveyed lands will
occur in amanner that will protect the scenic, recreational, and environmental
values of the project.

(4) The Commission reserves the right to require the licensee to take reasonable
remedial action to correct any violation of the terms and conditions of this article,
for the protection and enhancement of the project's scenic, recreational, and other
environmental values.

(f) The conveyance of an interest in project lands under this article does not in
itself change the project boundaries. The project boundaries may be changed to exclude
land conveyed under this article only upon approval of revised exhibit G drawings
(project boundary maps) reflecting exclusion of that land. Lands conveyed under this
article will be excluded from the project only upon a determination that the lands are not
necessary for project purposes, such as operation and maintenance, flowage, recreation,
public access, protection of environmental resources, and shoreline control, including
shoreline aesthetic values. Absent extraordinary circumstances, proposals to exclude
lands conveyed under this article from the project shall be consolidated for consideration
when revised exhibit G drawings would be filed for approval for other purposes.

(9) Theauthority granted to the licensee under this article shall not apply to any
part of the public lands and reservations of the United States included within the project
boundary.

(F)  Thelicensee shall serve copies of any Commission filing required by this
order on any entity specified in this order to be consulted on matters related to that filing.
Proof of service on these entities must accompany the filing with the Commission.
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(G) Thisorderisfinal unlessarequest for rehearing isfiled within 30 days
from the date of itsissuance, as provided in section 313(a) of the FPA. Thefiling of a
request for rehearing does not operate as a stay of the effective date of thislicense or of
any other date specified in this order, except as specifically ordered by the Commission.
The licensee' sfailureto file arequest for rehearing shall constitute acceptance of this

license.

J. Mark Robinson
Director
Office of Energy Projects
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FormL-11
(October, 1975)
FEDERAL ENERGY REGULATORY COMMISSION
TERMSAND CONDITIONSOF LICENSE FOR UNCONSTRUCTED
MAJOR PROJECT AFFECTING THE INTERESTS
OF INTERSTATE OR FOREIGN COMMERCE

Article 1. The entire project, as described in this order of the Commission, shall
be subject to all of the provisions, terms, and conditions of the license.

Article 2. No substantial change shall be made in the maps, plans, specifications,
and statements described and designated as exhibits and approved by the Commission in
its order as a part of the license until such change shall have been approved by the
Commission: Provided, however, That if the Licensee or the Commission deemsiit
necessary or desirable that said approved exhibits, or any of them, be changed, there shall
be submitted to the Commission for approval arevised, or additional exhibit or exhibits
covering the proposed changes which, upon approval by the Commission, shall become a
part of the license and shall supersede, in whole or in part, such exhibit or exhibits
theretof ore made a part of the license as may be specified by the Commission.

Article 3. The project works shall be constructed in substantial conformity with
the approved exhibits referred to in Article 2 herein or as changed in accordance with the
provisions of said article. Except when emergency shall require for the protection of
navigation, life, health, or property, there shall not be made without prior approval of the
Commission any substantial alteration or addition not in conformity with the approved
plans to any dam or other project works under the license or any substantial use of project
lands and waters not authorized herein; and any emergency alteration, addition, or use so
made shall thereafter be subject to such modification and change as the Commission may
direct. Minor changesin project works, or in uses of project lands and waters, or
divergence from such approved exhibits may be made if such changes will not resultin a
decreasein efficiency, in amaterial increase in cost, in an adverse environmental impact,
or in impairment of the general scheme of development; but any of such minor changes
made without the prior approval of the Commission, which in its judgment have
produced or will produce any of such results, shall be subject to such ateration asthe
Commission may direct.

Upon the completion of the project, or at such other time as the Commission may
direct, the Licensee shall submit to the Commission for approval revised exhibits insofar
as necessary to show any divergence from or variations in the project area and project
boundary as finally located or in the project works as actually constructed when
compared with the area and boundary shown and the works described in the license or in
the exhibits approved by the Commission, together with a statement in writing setting
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forth the reasons which in the opinion of the Licensee necessitated or justified variation
in or divergence from the approved exhibits. Such revised exhibits shall, if and when
approved by the Commission, be made a part of the license under the provisions of
Article 2 hereof.

Article 4. The construction, operation, and maintenance of the project and any
work incidental to additions or alterations shall be subject to the inspection and
supervision of the Regional Engineer, Federal Energy Regulatory Commission, in the
region wherein the project islocated, or of such other officer or agent as the Commission
may designate, who shall be the authorized representative of the Commission for such
purposes. The Licensee shall cooperate fully with said representative and shall furnish
him a detailed program of inspection by the Licensee that will provide for an adequate
and qualified inspection force for construction of the project and for any subsequent
aterations to the project. Construction of the project works or any features or alteration
thereof shall not be initiated until the program of inspection for the project works or any
such feature thereof has been approved by said representative. The Licensee shall also
furnish to said representative such further information as he may require concerning the
construction, operation, and maintenance of the project, and of any alteration thereof, and
shall notify him of the date upon which work will begin, asfar in advance thereof as said
representative may reasonably specify, and shall notify him promptly in writing of any
suspension of work for a period of more than one week, and of its resumption and
completion. The Licensee shall allow said representative and other officers or employees
of the United States, showing proper credentials, free and unrestricted access to, through,
and across the project lands and project works in the performance of their official duties.
The Licensee shall comply with such rules and regulations of general or special
applicability as the Commission may prescribe from time to time for the protection of
life, health, or property.

Article 5. The Licensee, within five years from the date of issuance of the license,
shall acquiretitlein fee or the right to use in perpetuity all lands, other than lands of the
United States, necessary or appropriate for the construction, maintenance, and operation
of the project. The Licensee or its successors and assigns shall, during the period of the
license, retain the possession of al project property covered by the license asissued or as
later amended, including the project area, the project works, and all franchises,
easements, water rights, and rights of occupancy and use; and none of such properties
shall be voluntarily sold, leased, transferred, abandoned, or otherwise disposed of without
the prior written approval of the Commission, except that the Licensee may lease or
otherwise dispose of interestsin project lands or property without specific written
approval of the Commission pursuant to the then current regulations of the Commission.
The provisions of this article are not intended to prevent the abandonment or the
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retirement from service of structures, equipment, or other project works in connection
with replacements thereof when they become obsolete, inadequate, or inefficient for
further service due to wear and tear; and mortgage or trust deeds or judicial sales made
thereunder, or tax sales, shall not be deemed voluntary transfers within the meaning of
thisarticle.

Article 6. In the event the project is taken over by the United States upon the
termination of the license as provided in Section 14 of the Federal Power Act, or is
transferred to a new licensee or to a nonpower licensee under the provisions of Section 15
of said Act, the Licensee, its successors and assigns shall be responsible for, and shall
make good any defect of title to, or of right of occupancy and usein, any of such project
property that is necessary or appropriate or val uable and serviceable in the maintenance
and operation of the project, and shall pay and discharge, or shall assume responsibility
for payment and discharge of, all liens or encumbrances upon the project or project
property created by the Licensee or created or incurred after the issuance of the license:
Provided, That the provisions of this article are not intended to require the Licensee, for
the purpose of transferring the project to the United States or to a new licensee, to acquire
any different title to, or right of occupancy and usein, any of such project property than
was necessary to acquire for its own purposes as the Licensee.

Article 7. The actual legitimate original cost of the project, and of any addition
thereto or betterment thereof, shall be determined by the Commission in accordance
with the Federal Power Act and the Commission's Rules and Regulations thereunder.

Article 8. The Licensee shall install and thereafter maintain gages and stream-
gaging stations for the purpose of determining the state and flow of the stream or
streams on which the project is located, the amount of water held in and withdrawn from
storage, and the effective head on the turbines; shall provide for the required reading of
such gages and for the adequate rating of such stations; and shall install and maintain
standard meters adequate for the determination of the amount of electric energy
generated by the project works. The number, character, and location of gages, meters, or
other measuring devices, and the method of operation thereof, shall at al times be
satisfactory to the Commission or its authorized representative. The Commission
reserves the right, after notice and opportunity for hearing, to require such alterations in
the number, character and locations of gages, meters, or other measuring devices, and
the method of operation thereof, as are necessary to secure adequate determinations. The
installation of gages, the rating of said stream or streams, and the determination of the
flow thereof, shall be under the supervision of, or in cooperation with, the District
Engineer of the United States Geological Survey having charge of stream-gaging
operations in the region of the project, and the Licensee shall advance to the United
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States Geological Survey the amount of funds estimated to be necessary for such
supervision, or cooperation for such periods as may be mutually agreed upon. The
Licensee shall keep accurate and sufficient records of the foregoing determinations to
the satisfaction of the Commission, and shall make return of such records annually at
such time and in such form as the Commission may prescribe.

Article 9. The Licensee shall, after notice and opportunity for hearing, install
additional capacity or make other changes in the project as directed by the
Commission, to the extent that it is economically sound and in the public interest to do
S0.

Article 10. The Licensee shall, after notice and opportunity for hearing,
coordinate the operation of the project, electrically and hydraulically, with such other
projects or power systems and in such manner as the Commission may direct in the
interest of power and other beneficial public uses of water resources, and on such
conditions concerning the equitable sharing of benefits by the Licensee as the
Commission may order.

Article 11. Whenever the Licensee is directly benefited by the construction work
of another licensee, a permittee, or the United States on a storage reservoir or other
headwater improvement, the Licensee shall reimburse the owner of the headwater
improvement for such part of the annual charges for interest, maintenance, and
depreciation thereof as the Commission shall determine to be equitable, and shall pay to
the United States the cost of making such determination as fixed by the Commission. For
benefits provided by a storage reservoir or other headwater improvement of the United
States, the Licensee shall pay to the Commission the amounts for which it is billed from
time to time for such headwater benefits and for the cost of making the determinations
pursuant to the then current regulations of the Commission under the Federal Power Act.

Article 12. The operations of the Licensee, so far asthey affect the use, storage
and discharge from storage of waters affected by the license, shall at all times be
controlled by such reasonable rules and regulations as the Commission may prescribe
for the protection of life, health, and property, and in the interest of the fullest
practicable conservation and utilization of such waters for power purposes and for other
beneficial public uses, including recreational purposes, and the Licensee shall release
water from the project reservoir at such rate in cubic feet per second, or such volumein
acre-feet per specified period of time, as the Commission may prescribe for the purposes
herei nbefore mentioned.



20080723- 3020 FERC PDF (Unofficial) 07/23/2008

Project No. 11879-001 -46-

Article 13. On the application of any person, association, corporation, Federal
Agency, State or municipality, the Licensee shall permit such reasonable use of its
reservoir or other project properties, including works, lands and water rights, or parts
thereof, as may be ordered by the Commission, after notice and opportunity for hearing,
in the interests of comprehensive development of the waterway or waterways involved
and the conservation and utilization of the water resources of the region for water supply
or for the purposes of steam-electric, irrigation, industrial, municipal or similar uses. The
Licensee shall receive reasonable compensation for use of its reservoir or other project
properties or parts thereof for such purposes, to include at least full reimbursement for
any damages or expenses which the joint use causes the Licensee to incur. Any such
compensation shall be fixed by the Commission either by approval of an agreement
between the Licensee and the party or parties benefiting or after notice and opportunity
for hearing. Applications shall contain information in sufficient detail to afford afull
understanding of the proposed use, including satisfactory evidence that the applicant
pOssesses necessary water rights pursuant to applicable State law, or a showing of cause
why such evidence cannot concurrently be submitted, and a statement asto the
relationship of the proposed use to any State or municipal plans or orders which may
have been adopted with respect to the use of such waters.

Article 14. In the construction or maintenance of the project works, the Licensee
shall place and maintain suitable structures and devices to reduce to a reasonable degree
the liability of contact between its transmission lines and telegraph, telephone and other
signal wires or power transmission lines constructed prior to its transmission lines and
not owned by the Licensee, and shall also place and maintain suitable structures and
devices to reduce to a reasonable degree the liability of any structures and devicesto
reduce to a reasonable degree the liability of any structures or wires falling or obstructing
traffic or endangering life. None of the provisions of this article are intended to relieve
the Licensee from any responsibility or requirement which may be imposed by any other
lawful authority for avoiding or eliminating inductive interference.

Article 15. The Licensee shall, for the conservation and development of fish and
wildlife resources, construct, maintain, and operate, or arrange for the construction,
maintenance, and operation of such reasonable facilities, and comply with such
reasonable modifications of the project structures and operation, as may be ordered by the
Commission upon its own motion or upon the recommendation of the Secretary of the
Interior or the fish and wildlife agency or agencies of any State in which the project or a
part thereof islocated, after notice and opportunity for hearing.

Article 16. Whenever the United States shall desire, in connection with the
project, to construct fish and wildlife facilities or to improve the existing fish and wildlife
facilities at its own expense, the Licensee shall permit the United States or its designated
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agency to use, free of cost, such of the Licensee's lands and interests in lands, reservoirs,
waterways and project works as may be reasonably required to complete such facilities or
such improvements thereof. In addition, after notice and opportunity for hearing, the
Licensee shall modify the project operation as may be reasonably prescribed by the
Commission in order to permit the maintenance and operation of the fish and wildlife
facilities constructed or improved by the United States under the provisions of this article.
This article shall not be interpreted to place any obligation on the United States to
construct or improve fish and wildlife facilities or to relieve the Licensee of any
obligation under this license.

Article 17. The Licensee shall construct, maintain, and operate, or shall arrange
for the construction, maintenance, and operation of such reasonable recreational facilities,
including modifications thereto, such as access roads, wharves, launching ramps,
beaches, picnic and camping areas, sanitary facilities, and utilities, giving consideration
to the needs of the physically handicapped, and shall comply with such reasonable
modifications of the project, as may be prescribed hereafter by the Commission during
the term of thislicense upon its own motion or upon the recommendation of the Secretary
of the Interior or other interested Federal or State agencies, after notice and opportunity
for hearing.

Article 18. Sofar asis consistent with proper operation of the project, the
Licensee shall allow the public free access, to a reasonable extent, to project waters and
adjacent project lands owned by the Licensee for the purpose of full public utilization of
such lands and waters for navigation and for outdoor recreational purposes, including
fishing and hunting: Provided, That the Licensee may reserve from public access such
portions of the project waters, adjacent lands, and project facilities as may be necessary
for the protection of life, health, and property.

Article 19. In the construction, maintenance, or operation of the project, the
Licensee shall be responsible for, and shall take reasonable measures to prevent, soil
erosion on lands adjacent to streams or other waters, stream sedimentation, and any form
of water or air pollution. The Commission, upon request or upon its own motion, may
order the Licensee to take such measures as the Commission finds to be necessary for
these purposes, after notice and opportunity for hearing.

Article 20. The Licensee shall consult with the appropriate State and Federal
agencies and, within one year of the date of issuance of this license, shall submit for
Commission approval aplan for clearing the reservoir area. Further, the Licensee shall
clear and keep clear to an adequate width lands along open conduits and shall dispose of
all temporary structures, unused timber, brush, refuse, or other material unnecessary for
the purposes of the project which results from the clearing of lands or from the
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maintenance or alteration of the project works. In addition, all trees along the periphery
of project reservoirs which may die during operations of the project shall be removed.
Upon approval of the clearing plan al clearing of the lands and disposal of the
unnecessary material shall be done with due diligence and to the satisfaction of the
authorized representative of the Commission and in accordance with appropriate Federal,
State, and local statues and regulations.

Article 21. If the Licensee shall cause or suffer essential project property to be
removed or destroyed or to become unfit for use, without adequate replacement, or shall
abandon or discontinue good faith operation of the project or refuse or neglect to comply
with the terms of the license and the lawful orders of the Commission mailed to the
record address of the Licensee or its agent, the Commission will deem it to be the intent
of the Licensee to surrender the license. The Commission, after notice and opportunity
for hearing, may require the Licensee to remove any or all structures, equipment and
power lines within the project boundary and to take any such other action necessary to
restore the project waters, lands, and facilities remaining within the project boundary to a
condition satisfactory to the United States agency having jurisdiction over its lands or the
Commission's authorized representative, as appropriate, or to provide for the continued
operation and maintenance of nonpower facilities and fulfill such other obligations under
the license as the Commission may prescribe. In addition, the Commission inits
discretion, after notice and opportunity for hearing, may also agree to the surrender of the
license when the Commission, for the reasons recited herein, deemsiit to be the intent of
the Licensee to surrender the license.

Article 22. Theright of the Licensee and of its successors and assigns to use or
occupy waters over which the United States has jurisdiction, or lands of the United States
under the license, for the purpose of maintaining the project works or otherwise, shall
absolutely cease at the end of the license period, unless the Licensee has obtained a new
license pursuant to the then existing laws and regulations, or an annual license under the
terms and conditions of thislicense.

Article 23. The terms and conditions expressly set forth in the license shall not be
construed as impairing any terms and conditions of the Federal Power Act which are not
expressly set forth herein.
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procras pelaicd e the Project in secondsnce with this Agreemcnr. Thio 4 precmert
shull e be oulcepreted 10 peedete oo 1w ourteeme of aoy Matiosal Envinsonerital
E'n'li_{r:,r Ak ["MEFAT] envitanmermal eview ot ndmimisicative appenl frocess.

‘This Agtveienr ceablabes oo penclple ar precedoot with rogand o any azsm
axlditssed in this Apreement gr with tegad o any Tariy™s paricipation inoany rdher
perding o Arure licenung Agreement  Further, fo 1%ty tn thix Agreemeol shall be
deemed o hawe approved, acecplcd, Bgrecd o, of ¢herwise comsenicd to oy
aperslivm, mansgooenl, valislion, oc etea peincipl idedynzgg @ of tes madlers
corered by this Aprecnoeni, emcepr a8 cxpressly prowided in tbis Aprenemt  This
A peeten shall not ke afferad [ evidence or cired ns precedend by any Parfy tn this



20080723- 3020 FERC PDF (Unofficial) 07/23/2008

Project No. 11879-001

5

w1

Agr=smient in any wdminigrotive or judicial precesding, £xcep in A TOocecding 1o
Al ish s o Lsemieat af or i enlivett er impkeoent this Agreemesnt.

Effective Mube, Duration of ithe Agreeymeni, and AcHoos Tpon Execaton of the
Agrreiigel

This Apreement sheil ke cffeet upon signaie of el Porlizs oed ehall semain 3n
eifect fac the e=rm of the near [dcense nrul Tor any anmaal Heensas foped subseqoer

Lhercie,

Symbgonipe sprecs 197 &) withdn 370 daya of che effeeolve dabs of thie Aprecmoat, fle
m offer of s=iclemem with FERLC masaant ;o0 Buale 502 (LB CFR § 5385.402)
requesiing Wel FERED sceepl and inooqeorale withool mpl=niul modifieolion gs
[iserss articles in the new Licsnes ell of the PMEE Measure: 2t forlb in Seclien a;
".'|] meyuusl 1hal Fii el rom :i|:|-:.'|1.||l'in|._|F m e new Licenye incunsizient aric|es,
cucepl 65 EY be ncgeesary 10 aneble FERC 10 agvettaln wel ocodiar Symilmctics’
complians: wilh the new Licenss and i3 rale: and remalaticna undee the FRA and
wiher federy] und Fgte [aws; o) submit g slalemend o auppant of the Agresmenl 1o
FERD m+ pam of L respianse Wi commenis un the Envomsomental Asesament amd
Agplcaron, db cosuee that ey supplesencal miamazlon, orawssts g esponsea o
carmmeenes Eiles] by il with FERC i the contexr of the liceosing prosess see cansistent
wilh [is Agreamend; and e} actively support, I ali relevant reguleinmy proceedings,

{ecarpirataen of 186 "ML Mcasuec it e FLUBL Lictnss std dbcorpamelan ol

counsi Aiul terrmd ud o ciber eppbicable perwita, as appeopeanbe.

The Apcpeieg, individusfly and colloctively, sgrmec o A1 submil 8 sBncracnl A
sapport of the Aprecmoonl to FERC a3 panl of the offer of acttlcment requeatiog, that
FERC nceepl amil incarparsle ailhesl mulerial medificalkn = Tcerms picles n |be
new License tha P& Megmures s=1 fortk in Seetiom 4ic h) mequess thal FERL refrain
fhom cneluding in che new Llstnae tnesnssesl anleles, Xeepl & may be rtstdary
(o ciable FERC 1w ascorain and meniler Symbiolica’ sooplioncs wath 1be new
T.icenge gnd it= rylea wnd repulatinns ey the FFa and nther fedemd and state Laea:
t] ubemil stavmmenes In 2uppoce ol e Agmcmenl 1 FRREC ua pan of their oomments
m x Envircdumcols] Asacsownt bl Applasumy, ) dnyun: Bet e iodivichal
pgpeney's complete Bnd  fnel resommendstions.  teroes,  codidome,  shddor
pescaplabs puracind 1o Sectlos 4027, 10{a), L], arad LB of 1lee FPA, wr the cxweic
thoes peetions an: applicabh b cach :ndividual apeney, shall be coneigwenr with the
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5.4

&
al

il

Apmesmicnl and shal! supereslc my inconsdsuat prior Jiings in thds pmcescing; e)
ereart ihal any supplemerial iofissmalivn, woomens e Rspunses W comoments Gled
By thetts with FRIZC o the conesr of the lLecnsing peoceas aoe erfuemlest with il
Agroconeil;, wrw [ aclwcly smppedl. n all felovesl eepolatory proccediog,
incorporation of the PM&E Measurss ioo ibe FERC Lizense and iccoruoreton #F
grooigtent terme inbo ather appliceble pemmics, 85 nppeopriecs,

The Corsecvation Liconges, mdividually and celbectively, apee Lz o) bl o
sllement b suppt af by Agrocmcol fe FERC s parl of e offlie of seileincol
etguestlng et FERC acoop and Incongxorae withor mercrial modafleanist as
Liccnoe armiclea in 1he oew Liccose the PMEE Meannee set forth in Scctom 4; b
regquesat thar FERC relronn feom wrieluding do the new Licenac ineensistett articles,
rxoept & My he necesnry L mmabkie VERS o ascerindn and momiboe Symibindiest
compliows: wit b aew Licimse asl i mley acnd negulations uode e FEA anil
Hhear feders] and sabe laws; o} Ibmil "aremenis in o napport of dhe .ﬂg]'a:ﬂmenr )
FFIVEN as part af Ltheir commeanle en the Fnvitammene. Assesssment ol Application;
d] e e sy suppleowatal infombatiog, @adorls of wypansss o comsemts
filel withh FERLC in e condexl of ibe licenging, process s eonclsent with 1bis
,&w‘.nm; and ) acieeely auppna,, in Al relevand egalnosry  precesd-ngn,
meorpealion of the PM&T bMeasares ineo the IERC License god incarpemdien alf
runaiskemt berma inbs other applicahle e, ws uppropriste.

Chrlizatlons of 3ymiHotica: Provection, Mitigation ard Esbarecmenl Measures

The Panies ogree thal the Ph&Fs i fonh T dhis Sacteon 6 Bolly deseribe
Smhiodes” ahligadsons for 1be peotecdicn, mtigetien, and enkancemenl of fish,
wikihibe, panmabow el walkdic meowrocy affesmd by the Poojesd and duuld b
inclusiesd in b new Elcenes

Lipom jusughce of B new Lacote, Mymblaces agrece ba implemseod s folbawog
PrEF dMouns:

6.2.1 Povide for redoced odinment sold year-sound dewostrcam Ish mogreton

symbictics will: 1) szreen the Crosseat and Leat Chanee Canals aceonditg 1o che
Tty Cressnic and Atmeepheric Admioiniion™s Aoperding writeriz, which
inchades A-inc'n sereen npenings and cansirucl n dnsnstcenm: bypass Facility thee
retnmns szreened fich s Lhe dve 21 comseract the Meapect in sick 2 manser as o
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preulde 3 pabsar Jor dosasieeam B imlgraton; aod 1) aperaie e Poject o
praide conclnoeus and aufficient b4peaa lLowe Sior dowterearn Fab migat:on.

5121 Rpedice wrkine rrn.'rrlalii}'. Symhiniica will comstmct 0 1% ioch echine seresn mo
lbe bydrclecieae prupect, with o rzsimum decertper-szcond appreach velocity,

400 Redooe Trmipeder Swan injury and neorality  Symbiodacs 20 consomuwer atows-
amearkl power limess dilled wilh oellecrive deviges thal preec: Trumpetcr Swang
Ttam sk morealily.

G244 fmplement PREES that address eereation and ascthedic resourpes, Syimbicdics,

in corsultatirm with the Parties, wll:

0240

f.X42

2%

6.Z4.d

H2 4.5

0,24

Corsorue! bont g with consecde kg upgoeom aod dowosinan o
the: dam in nppeosimokely their amrenl locecian ghd construcd prawe?
Provvide improved nocess to the pmjeci area 10 ensure safe use by
paasemeer vehickes std vebicles wlth railer: a the upper bridpe acmoss
b Crags Ll Canal.

1w aesthatically plesing design fir kgildings, corsimusiad «f p malerinl
and design 10 Bland with the naul emdromment, including vepetative
)

Auikl AA ozimumms with henbmed sivlece 40 ADA (erking ard a
Mabing placform,

Develop an Indormotion wrd Fdweution Phem ihal identifies bcadions b
reaqei, gns, nfgrmadion bonrds, bochares, and  siber mateninds
informing the prblic Abowt apeoroniliss or recreatian and sesibetic wse
U and v jacenl p 1be Fmojpec) mrea

Prongde publae acecas duruw, concinechion and develop # mnporacy
MeEMeALION ARCERE MARGTEITYans plan,

T WenLiccmpn Termn qod Ohligmbons
T Ln sddbsen o tbe PRI&E Moaaodcs, whach the 1%rbcs arc eooqeesdlng char FERL
vuAdedi do he teer Dicenae, Symbiatics aganed b desigil 208 conslrwd an upslozm
fish puassags facility {fishwey o vpsitsun Msiwayh gt e Togpecl, paid for with



20080723- 3020 FERC PDF (Unofficial) 07/23/2008

Project No. 11879-001

Twxlig provided or ablairsd by the Conscrvalion Cerups as sof feeth in Scetion 7.2
bet o,

The Corservmipm Cimums agree b obain the nesassary funds fir the desipn wod
consdructiom 9 2n upscmo Fabway 21t Pojecd and e Padses sgees D IDEG
will mmume ewnership of the fish lxlder duciieg the M 3 pears of apreocon, &
peoviced o Secion 7230 Bolow.

Tal

T2

The Copservdion Groops ngree W prowide all of the funds necessnne for
SymikErlics b design, eneneer, awl comstruct be wpsinsom Nshoay as proecded
iz Secthm 7.0 alwve. Symibkoues will peawide 10 the Conscresticn Gadups 4
dedigh erparectsg snd constroction schedule and implemencation plan for the
upsreom Gshweey that describes |3 (he dlevign and engineerng phase and
ensimead codx, and 231 the corstrucisn p]u:-: and asrocinfcd coaly, A5 sodn B
readonably mrailabie, Upen the placemens by ke Comeerqalicn Ormaups in o
vacrow seroont nwalually establioded by Syoledics ond the Consctvarion
Genps of sutficient Funrks fo fully pay for the design wand emgineering phose,
Symhioties wilt commeace the fecipn and enpreering ol the dishedy; vpem Lhe
Pucemunt m e by Bw Conserrslue Soobps of soffucicat fuads o fulby pay
o 1he comsdoocliom of 1 Sslovey, Syenbicdics sheall conuerde and compleds
cansinahod of the fchawy  Funding for sach rage will be provided in a simely
manner, 5t thes construction of the upsimzm Nalmway will be completed na laer
iban 2 yeara miter the Pmiject is op=ralion:]. Funds will be disperesd (mm the
ewrw iwnamt L Symbistios o ey Bor che phases of Ingdescatation B widch
they wirs doposmb], only with the spproval of Boch Symbictice and e
Conservalivn {houps, which approvel sl el e watcasongbly wodowld.
Albemadively, the Cumservatirm Cnaups ioay establish, wil suMeand fimels Mer
cach phkee deacribed herein, an Trevocable leiler of areadit  Symbiotica” (var
pranting 3pmbiciics meherity 10 drow 1men the Trewacabiz letier of it (o
the murpase af denigning, engmesring, and cansrucig the Mabway. o e cveml
will moedificaims In e imimg of consimucdan of e Oehwav  delay
vaosdl i ol e Brojecd i ol gnfirety or imcrsase tbe ot of cansnastinn of
the Prmjecd, Inono averd will Symbiation or ik Agencies ba ohllgared 1o find the
design, enpime=ring, of <ofatructles ol an upsiecacn flabvay ol the Projeec

The Pariies agree thot, in the ovent the Conservadon Gimips ge md prowige the

Tunds fac the conatairton of a upstrenm Msdveay by podater thar, 2 pears afier
the Pmjecd is aperaticnal, Symbintics may, a8 19 discretion, epdace the 1 moh
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T2

sor=en Taqulined by Section &4 of 1his Apeeement with a 4-lnch uesh fack The
Furies ayrer s replncement o by 14 inch goreen with & 4-inch rash rack
will teme ax Symhsdica' and e Agadeler” sole and exclosive remedy in the
cuedt the Cemsereation Oooups ae weable o 9aiwe adeguafe fimding N the
sonpindcbon af the fishwey & prowided in Sessians 7.2 and ¥2.1. 1o wa cvem
will the Copeervation Groups e linble to Symbésiks or the Agencsics o provide
et Fineds ddeweribed in Sectioma 7.2 and 7.2.1.

The Parteys apoos deld IDFG will owos e opateesmm fishway fac the inial 5
years oF ita operstion, 1DFG apress to evaluade (he effeciivencas and impag: of
the wlream fishasy during the S-year periol of gwmersaip, io conmaliecion
with the Mnrics AL e wod of thee 5-vear pefiond ol opeeen. 1200,
censubiefian with ke 1"arice, will detenmine whothes che oparrcasn Mabwsy o
arwenrally wnnd, effiective, and bateleaa Ge Ash msumees in tha Hemmy's
Forlr; if o, Symbiarics agrecs lo assuee cumerchage of the fshwas, I ot
delermine] thed the upstream Gabwey is not sSoertoeally sownd, sffechve, or
hemalicisl for Tish resonrces in e ITenmy™s Fork, 1he Panlies will meet 1o
deltrmiicie how In proee=d. o oney eveml wdll Rymbintics he reguired in
nrplecail metsuns ol Ba s 3 ok i dus Agneousik The Paries
alsn ggree thel any Jncasces laken it TReponas lo & destnuocduio e Qe
Fishway ix nrd efective rr Der=fciol in Aah resmiocces @il et sdverseby innpec]
b Foajocl ar Perjert gpweratioms.

The Mshrpy will be desipned and consnacied 1o sconedords aecepeoble Lo
enpineers employped hy the Agercics, Ceneersmdicn Geoes, and Svmibiotica

Svobicdies, 1be Apeocies, and Comsecvobion Groupa masl umenfmeusly ogrec
Thnt design, engirering mnd cnnstnection costy propnaed (o ke fiiosfed wpder (his
Fection T are tesquiresd sabely For the design and aspsingction of 1he wpsteemm
lishwuy. 1OIE] agrees to apply for wed wegon: any goveromental permils and
approrals oeocssary Jor the soesimuction, apsrotion, el asaudeianas of che
fichmmy.

Svmbintice will ww ils best cferts to mouce ihe cosls af the Oobway by
inbzpreding ils conalnacdion inlo the consnaciien af the downstream fish bypasa
nesrciddes] with the acreening of the Cress Cor Conal

Wheo the mject wnd opseam fabway bave been constucted and we
aprativial, Symbiobes sgroes ooinspeel e ideay om 2 doily hasia and
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perform dmy-to-gay Taimenance, including emeving debris and  cleariog
blockage. and, if any op=ralivny’ problemy or delmas o b fishway ans
rbservmd, wall tatify [0 within 8 24how perod Symbieics agreca 1o
provide IDFG with reasorsble access o the Project for inspection ord
grarhaaimm ui Tl fishwny.

724 During the S-year poriod of IDFG cwoership, IFG ugmes W mintain, mRer

andior replaces nny porticn of the Ashway ns necessary 10 ensucs The G shwey™
continued uperdlnsn,  Lpon wawollg osmwhip of Us fshwny, Swnbioties
werees [ dtmlnaln, repad, anddor repdees any partoon af the ehwar ac necsspary
to cosues the Eshway s confinued opemfion during the 1erm o the Licenae, nrul
for v anrne] Ticonacs subsequend theretn, jn addition in perfomming day -1a-day
meinienancs

Obligatlens of Agrmrics and Copservatinm Groopy

The Apctebes apres @ peovide bechmical peeislanec (0 Symhbiocies and the other
Parties far b= implememmiioo nf the eome of this AygreemeoL

e Agencica and Corscrestion Gronps sprec 10 suppnrt desipnatiom of 1he Project
R 2 "Oeen Pewe" Project in accomlance wilh the Low logpad 13dmopawer
Lnationc semeamls,

Tha _.ﬁ_gcm::i:s and L omservstion Groops apre= b supmart the msadistion nf 2 18s=inch
rubber dam inséead of & 18-inch rubber dam ter ofFset heped Josses teruagh (e lurn:
soreen wreabsd by nwnmsed appresch veletiies in thiar fivel pecamaesiudalionss,
wmf, canditirng, and Fl'ﬂ.l:.'i'[!l-.-.'lll'll uml coumarmenis on the Envinmesdal Assessmcnit

and Applcebon.

(OhEpstiona of the Marlies: Arctinos in Suppoect of License bt

The Parlica have enigred intn this Apreement with the expoess riachl thad 3R
APOMvE the Agreemmnl =a ao offer of scilecncne abd saec: @ Lhiomac el
Ibeceparsies tbe PMEE Meamures s forch in 1his Agresment. The Purtics agre= thi
il FERC incorpories fmie the Técenss the PMAT Measumn st forth in dhis
Agreement without msdification, excepl 29 may ke foccazary o eneble FERC 30
accerinim and momtar compliance with Qw oew Eiccrse sl i nided and mgolacond
urder the FitA asl athee alerad wod stabe laws, tey will not secx cehearig of the

-10-
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4.1

13

Q.4

FERALT mader nc supiport, in any way. nrequest for refiaanim by any hon-Fady 1o hia
Apreemnat.

1F the pew License ool by FRERC, either initially or follgwing conclogion of
oppedls, incorpartes Fewer thao all of the PM&E Meomwres included i this
Apreciit of ted|fies theen (6 aweh watthear Lhad Ihey ara bem proteclive of ke fish,
wildlife, recreativy, ardd sealbels: coooutees asmscede] wrih e Tngect, 1he Thares
aerc: ctha they shall e boursd bt the emlics Sepesment wolkliog e MR&E
Measures set forh in Seclicn & ord the upsteam fchway Cocility commdoiscela soT
Farth in Section 7, and thol the Fories sholl be entitled te enborce the emtire
Agreemenl in any slate or fvdersl cood with junsdiclion.

In the evend thnt FRRC izsses g License that modifies, sorditiona. or sdda e sy of
b= TMAL Adeasures sef lorh i Lhis Apresment in & manosr that subrartiefy
befenss Ul coar of Licenss mh‘l.pLi.E.l:‘u’.‘-E, CRLEpl o Ciay by FITHE LTS il 1w hle
FERC. to azcertain Ard menitor pommpliames wath doc e License avd ids males and
regulations imger the FPA and dber Federal and ciebe [aows, the Paries apres o
cmvens 8 vinlimenee @&l or meeling withn A9 dprs of recsiving FEERC s mrder 1o
biscuss e olgectomlde owdlhcadoms and seek consensus om @ counss ol sctior.
Ar the g uest of Symibiedics, the Parfies will panlcipade with Spostdodrcs Lo & coques
far ehearing 1o mdvoeals thed FERL medify the Licorse ac ihat it iz conmigient »iath
thiy A yre=mnent

The LISFWS peserven il aulhorily porsuad o Sccelon (B of the FPA. This
ggrecmeat shall nat limis the obilivy of the USFY%S io asecet ite swharty wndee any
sinfirie ather than ik FPA_ o the eveol thot the LISFWSE ineludes a resecvalion of
aulbermy i ey caoditions, meommendalions of prescriplions that it may sabmil
FERC, b= mcdusion of such ressrvedion ahall nol Be comtaldersd meterally
imeommislent with this Agreemenl, provided thel in sserciming sweh Teermmed
nuthomity, the [FS1WS shall camply with applieohls equirements nf Sactinn 53 of
the EF A,

e ¥ndificelioo of Licws e or Fermlf Termo ad Ameddoiesd of A greemient

bl

The Parikes agree thal this Agceemend mpy be amendsd by onamimavs wridten
conaend of the Parties, Any Pucy may regques dll ciher Pnrties o comomence
negriialiens Jar i periold nf up 10 ¥ ikeys 10 gmeod e iems imd cordilivna of this
Agreement in whale or m At Ay Ash amendmem that rendes ibe AgTeereni

L

-11-
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10.2

MLl

inconsistent with teoms and comsliioms oF the rew Ligwtse or other caguluteny
sppaurvzly theal 1o cffccl sl b subject 10 approval b FERD or sHhy pomdcing
aiprasy, caialpd thal due Pactiets ey 2ghee 10 Waplesean oL Ao inkerlos basla, pending
aparoval, any amandmcnl ned regquiriog priae reguletary approval.

‘The Marlist dyofve mal In invoke any fe-opener clanes tf feserat en of aohaciy m
the new Livouse or i owey ather nogulsbery approval or permil mogquined for the
Proyert in podee 10 seguesst the imponition by FERC or any eéheT ageney of additional
or modified PM&E Measures arlezs and aniil ibe omendmeest proccas desqribssd
ahowve his been underiaken

In the cved tha FERC or ulwr neguleiory ayrocy haviby judsdicucs aver 1be
Foojeel Bubetes any preceedusg, other than Qe Lesnaiog, proceaadog il silkbcr on
ilh own mokion or gt the requed of a pon-Pary, tt moy haeee the effect of changing,
conditianing, ar mexdi lyng mmy provision comume:d bencio er of impuming, aleilivnal
cnehsees fr fish posemps, fish $uavidal, fish babicet, wildlife, o recreationsal sl
assthetic respurces, the Pariec shell o=t aret conder im the nead 10 pAricipoe
swimly in dur poacesding in suppact of the Agresmont or w woend the Agrecent.

1L Resnlving Dinpuilm Amnng Lhe Faries

11.1

111

la ik owent bt any disgeie arises arwng the Pardes 2 ko the ierpretation of
andlar complinnge by any Parly with the obligaticms nf this Apresmern ane the
license, EHe EPties agree 1o eogages L poed Tait oegorladons fin a petod of s oo
H ey in an ¢lloel Lo sesodee b dispule, Dwewgg bt P0-dey pericd, any Party moy
CeT AL e seryices af s peetesalonal acdlaics 10 B39l 10 resalvenp e dispure, @itk
swile wediator 1o be selecbd by the dispuding Partica. The Parfy requesding such
seqvices shall cower the oosis, unless fhers is an agreemeot amrmg the dispabing,
pa.;rl[:s in share vrsts  |n the event 168 pesnlution &Sothed B reached wathin B WI-
day nmpobaliog period, the diapeic soay be meicoesl 0 FERD pumsuant o FERCs
therrapplicable Rules of Pl and Proosacduee (18 CER Parl 385). [ 8 dispute is
fefereed o FERL, the Padies shrll make Lps ol such Tesaurcea for altermative dismer
resalytiom us muy be gradlakle a1 FERC,

B Party shinll seek 1elief innny ather Moum for nomocomplinnee wth hia Agreement
unless and umeil the requireTesnes of 16 above~clescribed dismne pesolishion preses
shall have bemn met, [F dispuie resolubion is oo suceessi?, mor Pady moy seek
jdicial, pdmunisirmtive or other enforcement of the tamos of shis Agresment, which

12

-12-
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termis shndl ke specificalby enfarcgable under 7] npplienble federol or swie Inws
povcrmiog sptomocnly of this lgss.

Thiz Section | | shell ned apply b dispates regamding FERC s incorproration af the
PMAE Messures descnbed im Seelion T ai'this Apresmeal.

11, Mofder and Communlcation

Lx.1l

Al whiten nacicea oo be geecs prroeid W this Ageecmend aball be malled e lisse
chte nual, or uvermdght espoees servies, poslape prepeid, woswh Pocy 21 the
mddreacs Limed below o auch subscquool addness &= a Party shall identify, Paticcs
shall be ceemed o be yiven & businers deyve afier e dale of mailing o1 on date af
reeei pt iE covemnight srpress of other reesipt-notification service is used.

For purppses of imp.ementing thia Apeesment, the Partica sareg ther the fGelkewing

individusla shnll be f=signabed te be che primary eovdaed persans snd ol wedblen
anlives shel) he posied o dbeee Sidivalesls sl the =ddreses lGde] ehns

Soaitleaclar ol shabpea i U GONLs L petaate s be made (o writing and delivemed
e al] other coritac! porasne:

Firr Symmartzi Tamat 1. Seich, Cheet Operatng DMcer, Mactheet  Power
Servieca,  Ime,  PaD. Teox  wlE, Kighy, ldeho B3R cepnail

bamilliEnwparservices o, phare 208-745-0834

Tor Ja0G: LCindy Rabertsol, Progat O omdinsior, Nalwsl Rescunas Palicy
Fsuramu, 1daha Trepariment af Fish and Crame, PO Box 25, Modee, 1doba R e
mail creheriardgidiz klnhe.gay; ]1h.'u'|=: ZRE-2HT. 2T, Facsionale: 0K 333-2714.

Fare LR Mary Lw=sclick, Waler Beaealynl Anslyal, Idahe Degpactmceol of
Farks and Recreatinn, 5457 Wnm Spmings Avere=, Thoice, Idaba A3T16; e-ipail:

mhﬁhi;ﬂidnniﬂj’hn.mv; phrne; 208-514-2482; Facsimibe: 20K-154-5203,

Fror LI5FWS: Maomien Willer, Field OMace SipervinsnT, 4325 Modewr Dr, Soice A,
Chuhbuck, L B3N c-muol: duogen millarddws oyt phums: 20023704575 = 3 ;
fucaimile: gL T HI13

11
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Fur USFS: Lo W, Mubey. Ashioo-lslud Pack aed Tolom Hasin Raouer
Digrricie, Fisheries Binlogw: C-T WF, 1403 Hollipark T, 1dabe Falls, 10p0k0 B3441
e-mn:l: ]mul'r::t@!':;[;_dlﬁ; phome: 2R-557-3T8d; o=11: 2X-311-TE0A,

Fasr ‘Touul Ulolsdn lmd- Kamberley T, Goodman, Dinscdoc, Tdabe Water Progecl,
Trowd Linliodeed, 251 Horh Ridge, Swis 120, Wlahe Ealls, [alio 834002, phuns: M02-
5A2-08%1 ext TLZ; o-mail kppdmanighu, org., wana Tu.ong W kL

For Heory's Fork Foundatian:  Jim D Jita, Conservasion Director, Hermy'a Fork
Fourdation, PO Tow 250, Askdon, TTF RVE20; c-nanil jdertng®henmsfork org: phiene
HNIE-Rp5X-I567: (Bx 21457 -7 568,

Fow Diteater Yaldsrsirme I ralition: %caH [“hristemsen, Frivnie 1.nnr=s
Slewardship Dhteekor, CGreater Yellosaitne Cealitiod, 1203, oy 1X74, 1oyeman, MW
e el sdwabcnse@ pesrryelwdope pdp:  phone, 0586 593,
Tacsimiler HH-T56-2839,

123 Medieoes sl ollicr communicabons ool nyjuired b mak o =l Padiks ac oo
eeyuictad ao bet 1n1ade o a saecifle wmesner wodee dbe e of this Agresvmar need oot
b in writing and may ba made by telephons, elecironie mail or Meesimile

15 Mincellmeaus Mravizions
13,1  Awnilohilite pl Funeln. [mplemantation of Lhis Agreesment [uc a Mariy that & a fedeml
agensy s subgect ta U reguirconemts af the Aot -Deficicnoy Act, 31 U.5.C. 5% 2341-
1319, and che pwnilekdUcy of approprieted fanda, Spikieg in thls Apeecmem 98
inconded or shell be comstried 10 reguire the obligaiien, ippropTiction, or expenditae:
of any mor=y fmm ke 115, Treamay. The Parlies acknawiadga thnt the Agencies
thet are fedoral pecheies shall ner be roquimed woder this Aprcement to expend ary
fedeeal agency's oppeopriaced fumds wnlesa and uail am eutherized officiel of cach
axch npency atfimalivaby acks in cammat Such expenditures, a5 evidenced m witing,.
Implementalvan oF this Agreemec] by Agrmoees 1hat are MSDE Apcncses ib Suhpecl o
the avuiluhilite of appeoprsted furnds. Mothing m Uus Aprcsmnt s intended or shali
be comsironst o ceiine e oblgmtion, sppropnaon, of expendifion: of oy modsy
fmm the Trwamury of 1he Bute of [t The Murbes schoomaitdae dur the Age oo
fui acc slanc agencies rlall nol bo required wixder dvin Agrecment fo capend A

1+
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()

13.3

124

mpprepriaed bonde wpless poxl ondi] g 2uthonaend wfliptal of ewh sach Aency
nffirmntivel y agts 40 crmmi® such e penditures, an evideoced in writing.

ko Thimd-Fary Brocficiortes. Withaut limiting, te ppplicobitity of tights gnuabed o
the pabliz masuand 1o Applicabls law, thip Apresment dhall not eresle any righe of
inberes! i the publie, ar wny member ol ibs F|1.|J.1I.'iu_, s a.'ll1i:rd-|:|.u.r|.3.l benefacizary oo Lhis
Agreement mnd shnll ot adbacize py nen-Porty 10 mantein 2 swil 24 law ac equity
mursuant [ Lk Agnamenl The deses, oblegsliond, aml mospuonailelelica of e
1oriies with fespect b thdod purties shidl remoaan as tnaposesd woder appliceble o,

Failure to Perform Due ta Faree Mojoure, Ma Pady shidl b lisble b iy 4T Party
for breach nf this agreement a5 3 result of & Milare o perterm e ir delay o
perimmance OfF nny rasisiom «f this Apmeement il alch perfiormance 13 delaved ot
prevenkelt by forer majeee. 1T lerm U leece waleure” meens g canss Aehsaobly
byand the nffecied Pary™s camraf, whether sinfrnesmen, forexeen, Srres=eable ar
uniomes=eabile, and wathoul the Bl or peglipenes of the aflecacd iary.  lTunce
mueuns oy Jhclwhe, bur ool lioioed do, oaowl cvetds, Jaboe of civil dismuplas,
breakdown pe Eaifure of Project works ccaulbing ffrm evenda Temord Symbiadice”
cantTal, omfers gl ATY G 0T AEE=TCY baving jur sdictitm of tbh= Pary’s ackons, or
delay i imonce of sy meyvirsl pernd,  Jnersewsd cost Jor the perfimmances of mmy
PWeE. Me=amures gr chonge sn markel condilkms for be sale of eeconsay shall mat
be desmiied o voosuloe faese Mwjewns, provbded tbon Syocbaotwce cheil nwor e
ohllparcd w porfaem moasrce 0 ocxscis al the osmmilscsts apecificd in e
Agreemens, The Parly whose perbiaymuomcs ia affected by foree mujeore shall nolity
the adher Purlies in wriiing within =ewven drys aler becoaming wesars o soy ewend 1hul
auch Affecied Party conends consaes force mapnxe, Such nolice shafl iderticy the
cvent cansng ihe deday or amtieipeced delay, eatimate the ancieipated lengib of delay,
Fiade th= measymes inken ar to te taken b minimize the delay, and astizuea the
limelade fac imoplementatin ol the measuwe. The allecied Farty shall ke all
rentinable clierls e promuyly rosuene performamcs of chis sgreemend and, when
shle, b nmwnoe perfommmnes of it oblipstued asd give e othet Parlicn wothn
natiex 10 bhal eFfact

{mweming Taw, The Lincnse and any other ienmes of thia Agresmend over which a
feaderal or stede npency hos jurisdiction shall be govermed, comstned, and enfisced in
sepordance witkh the simikory ard regalndery awthomiaes of mch agensy.  This
Aaprezment shall iheraice be povemed med constnesd under the |2as of" the stal= of

Idahp (“the Site™. By exccoling iy Apesoenl, ox fedeml agoney o5 consecling 4o

1%
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1d,

132

L34

13.7

1k

id.nd

the jurisdiciian of a slope couwsd onless wich juriaddidin otherwise =viss, [y
eatculue this Agrsmieol, o shEle geensy o officer 15 eolsenliog, i e judsde:onl
of & Faderal oourl uilées such junsdiclinm dfierise exivts nor shall thils Agresmei
b comslowd vy v waiver of 1be Simc's immuoily 0 oseil woder the Eloveoth
Araidinent of e United Saws Coostiundon, Al activities ndenaken pucssans 1o
this Apreemcrd shall be in complioece with oll appiicebie fan

Auarieys Fogd, LE 2 acuen 15 bmoght by any Tame t0 enforse the provisions of
thia Apremeeid, the prevenlitg Paely. iv awch =, sonll be sacidlad 1o teaaonabls
oitarmey fees mmd ourt caste af determined by the coart,

Cods of Padfbapatiol, Excepil 35 poosaded sbowe, al] Panbes ae o bear fdezle o
coes of parliciparing in the Agresment,

Elccted THTcaals Mot To Bocdit, Mo owswber ol of delepace (o Congreal, oo sadent
caemmisFioner, ghall be admited w any share or parl af this comms, or to any
Teniedit that may wrise chereimm, bue Unis previaion shedl aod he consuued 10 exlend
a0 Hluis i L a0 Il webh & cofporativee S ids weaesral bewedil,

o artberchip. bxcepl as pibersse expresady s=1 iorh ha=in, thes Agfeemend docs
o, wnd shull mar b doaml W, meke any Party Uw agent for, o padner of, any
wlbr Party.

Refevence to 8ol and Regilsinns.  Any releresss b this Appstment o asy
teernl or stals stlole ar egolabion shall be decmed Wl 8 neferomes 0 gech slalule

o T lition &5 amierded or succesded subseqgacht to this Agresmer,
rarapmph Tlusa for Conveplenes Qnlv,  the ahber for e perAgraphs of 1his

Agremer e selanly for uﬁi‘-mjl:rmc of referance and orgenizdion amd shall
he tzad by mrdify, expdma, ar imemeet any af the provisimma of this Agresmed o
the intenlans of the Padies, Refremee 10 & given seclion ol thiz Agrecmen shall bo
e b dosludk: all ywbscstions of thel sasian.

Frecalion of 1he Agresmen

141

Sigraiory Augthority, Each signatory to this Agreement certifies thol he o1 she is
muhorised In evecole this Agreement o] o legelly A the Pary be ar abe
tepeesenls, and that such Party shall ks Mully Srund by tbe et hesenl oprol sk

siynalure withim any Further sce, appraval, OF sucharsenion by sueb party.

L
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14.2  Rigning in Geanderpars.  This Agreement may he eaccnied io oy momber of
coumderparts, and each sxeculod cuumerpan shell bav: e e donce and cffios vx
an orlgingl docunsen: as if &ll the siganory Parlice 10 &l of e cowslerpans had
pigtrd rhe same doeuwdnl Any signerwe page of this Agroeeeat may be dedsched
frot aoy coumerpan of this Apresmewd withowut impaicing the legal e of nov
lgwsharce, and may be ancsched 10 ancther coanerpart of this Agresment idsmtcs] in
form fo<iog ntnched 10 i1 one ot more signeturs pages.

This Agrecenane & GEFective as of the dey than 1he Las 1ty cxccoic e Apcamcel

AYMBITICS, LLEC

T3 WA - fO-ZErT
Hnza L. Sanith, Chlef Crperatiug GMlece Do Slgeed

T [Tela ETATES 'D' FARTI'-'[EHT OF AGRICLN, TURE FOREST RERVICE

_.pﬁ-i-., vﬁé—*ﬂ"{ .
."ludmg H.:gmml Frmeiter [Tufe Hiptieat

Jntmnnumah Kogion, US0a Forew Servies

ITNITEDR STATES DEPARTMENT OF INTERICR FISH AND WILDLIFE SERVICE

W_’

o _ tofz3 d}a?

Cal Groen, Dhrectar Dipee Signe

ILAHD DEFAK TMENT OF PARES aND RECRTATICH

. 2
Roberl L Meinen, Mirecim Dok Rign
TROVUT UNLIMITED
Wﬁﬁam@_ o ey o
Efmberiey T. Chpoulman, Linzor Lrale tigneal

Ielahin Warer Inajecl

17
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HENRY ™S FORK 19000 NIATN R

Y gL gy
Sdeplece ﬂﬁ-rﬁlun. Eacerdive Dhicctoc Dare Signed
LikEA LEK 'IE:IJ.]-[lg}'_:ﬂJJNE-Cﬂ.-\LITlﬂH
OV e b7
hélchael Suofr, Faecwlve Dincetor Ganc Slened
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